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This  report,  analyzing  the  desirability  of  establishing  an 
Office  of  Ombudsman  for  Massachusetts,  is  submitted  to  you 
as  a  product  resulting  from  the  joint  funding  of  the  Office 
of  Planning  and  Program  Coordination  by  the  Department  of 
Housing  and  Urban  Development,  the  New  England  Regional 
Commission  and  the  Commonwealth  of  Massachusetts.   The  study 
was  undertaken  at  the  request  of  mr.  robert  casselman, 
Chairman  of  the  Modernization  Task  Force.   It  is  designed  to 
explore  the  feasibility  of  creating  an  ombudsman  in  light  of 
the  relationship  that  institution  would  have  to  both  the 
existing  and  the  proposed  structure  of  state  government. 

Though   the  work  product  is  entirely  my  own  responsibility, 
i  am  deeply  indebted  to  the  members  of  the  staff  of  the  office 
of  Planning  and  Program  Coordination  for  the  comments  and 
counsel  that  proved  so  helpful  in  its  preparation.   i  am  also 
indebted  to  the  staff  of  the  intergovernmental  affairs  section 
for  their  assistance  and  encouragement  especially  to  mlss 
Ellen  Teles.   Finally  I  wish  to  thank  those  individuals  at 
Harvard  Law  School  who  were  able  to  read  and  comment  on  the 
draft  of  this  report. 
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TABLE    OF    CONTENTS 


Letter  of  Transmittal 

Introduction  and  Summary  of  Recommendations 


I.   A  History  and  Brief  Description  of  the 
Ombudsman  Concept 

a.   scand  i  nav  i  a 

(1)  Sweden 

(2)  Finland 

(3)  Denmark  and  Norway 

(4)  New  Zealand  and  the  United 
K i ngdom 

B.  Administrative  Control  Mechanisms 

Other  Countries 

C.  American  Ombudsman 

(1)  Federal  Level 

(2)  State  Level 

(3)  Massachusetts 

(4)  Local  Government 


n 


5 

5 

7 

3 

10 

12 


16 

19 
21 
22 


II.   Relation  of  the  Ombudsman  to  the  Structure 
of  American  Government 

A.  Need  for  an  American  Ombudsman 

B.  Administrative  Review  Functions  of 

the  State  Auditor 

C.  Informal  Grievance  Handling 

D.  Institutional  Relationships  to 

Governmental  Modernization  in 
Massachusetts 

E.  The  Totality  of  Institutional 

Relationships:  The  Ombudsman 
and  Government 


9 


5 


33 
35 

37 

40 


III.   An  Ombudsman  in  Massachusetts 


A.  The  Ombudsman:   A  New  Administrative 

Control  Device 

B.  Proposed  Statute  for  the  Commonwealth 

of  Massachusetts 

C.  Critique  of  Ombudsman  Proposal 


44 

51 
66 


Append  i  x 


A.  Model  Ombudsman  Statute  69 

B.  Ombudsman  Bill  of  the  State  of  Hawaii         75 

C.  Proposed  Ombudsman  Bill  of  the  Commonwealth   79 

of  Massachusetts 


D.   Criteria  for  Establishment  of  an 

Effective  Grievance  Mechanism 


83 


E.  Nature  of  Complaints  Submitted  to 

Buffalo  Evening  News  Action  Line 
Column 

F.  Ombudsman  Questionnaire 


35 
87 


B I BL I OGRAPHY 


93 


INTRODUCTION  AND  SUMMARY  OF  RECOMMENDATIONS 

The  Ombudsman  is  a  new  agency  for  the  receipt  and  investi- 
gation OF  COMPLAINTS  BY  THE  PUBLIC  AGAINST  ADMINISTRATIVE  ACTIONS. 

It  is  one  of  the  most  talked-about  institutional  reforms  of 
government  in  recent  times.   th e  establishment  of  this  office 
has  been  advocated  at  the  federal,  state  and  local  level  of 
government  in  every  region  of  the  country.   |t  has  been  proposed 
as  the  solution  to  such  a  wide  range  of  problems  that  if  it  met 
the  cumulative  promises  of  its  advocates,  it  would  be  a  cure 
all  for  twentieth  century  government,  righting  all  wrongs  and 
correcting  all  abuses. 

What  is  fact  and  what  is  fiction?  What  is  the  Ombudsman 
and  how  will  its  establishment  aid  the  effective  functioning  of 
government? 

This  report  begins  with  an  examination  of  the  Scandanavian 
origins  of  the  institution.   one  hundred  and  fifty  years  passed 
from  the  birth  of  the  institution  in  sweden  to  the  time  when  it 
was  found  in  all  of  scandanavia.   in  recent  years  the  ombudsman 
concept  has  spread  to  no n-sc a nd a n a v  i  a n  nations  including  new 
Zealand  and  Canada  where  it  has  won  popular  acclaim.   Other 
countries,  notably  russia  and  yugoslovia  have  also  experienced 
a  renewed  interest  in  administrative  control  devices.   the 
first  section  of  the  report  closes  with  a  history  of  the 
Ombudsman  proposals  in  the  United  States.   These  proposals  have 


BEEN  MADE  AT  THE  FEDERAL,   STATE  AND  LOCAL  LEVEL  AND  THE  COMMON- 
WEALTH of  Massachusetts  has  a  long  history  of  interest  in  the 

I  NST  I  TUT  ION. 

Section  II  of  the  study  explores  the  question  of  the 
relation  of  the  Ombudsman  to  the  structure  of  American  govern- 
ment.  Here  the  interaction  of  the  Ombudsman  with  the  State 
Auditor  and  other  administrative  control  mechanisms,  both 
formal  and  informal,  public  and  private  is  reviewed.   We  see 
that  this  office  would  not  be  in  conflict  with  any  existing 
public  or  private  institution  but  rather  would  serve  to 
compliment  and  supplement  the  activities  of  these  agencies. 
Once  again  the  report  pays  particular  attention  to  Massachusetts 
The  study  examines  the  Ombudsman  as  it  relates  to  the  newly 
proposed  structure  of  state  government.   it  was  again  found  that 
the  proposed  structure  was  compatible  with  the  ombudsman. 

The  Ombudsman  has  a  role  to  play  in  regulating  government 
practices  and  procedures.   it  must  be  recognized,  however,  that 
no  single  control  device  can  be  totally  responsible  for  insuring 
the  efficacious  and  equitable  functioning  of  the  administrative 
process.   as  an  independent  administrative  control  mechanism  of 
the  legislature,  the  ombudsman  would  be  able  to  investigate 
individual  citizen's  complaints  and  detect  patterns  of  adminis- 
trative abuse.   |t  would  improve  the  morale  of  state  government 
workers  by  protecting  them  against  unwarranted  complaints.   it 
would  help  citizens  to  relate  to  an  increasingly  complex  and 
bewildering  structure  of  government. 


For  these  reasons  the  study  recommends  the  establishment 
of  an  Ombudsman  in  Massachusetts.   The  creation  of  this  office 
is  not  a  necessary  part  of  modernizing  state  government,  but 
would  be  a  desirable  adjunct  to  it. 

an  agency  with  power  to  investigate  complaints  but  without 
power  to  reverse  any  administrative  action  is  proposed.   it 
would  have  the  authority  to  investigate  every  state  agency  with 
the  exception  of  the  state  police.   |t  would  not  have  jurisdic- 
tion over  the  actions  of  federal  or  multi-state  entities  and 
local  government  agencies.   |n  addition,  certain  elected  state 

officers,  the  legislature  and  the  judiciary  are  exempted  from 
coverage  since  it  is  believed  that  present  political  control  of 

these  agencies  and  persons  is  adequate.   despite  these  limita- 
TIONS, the  Ombudsman  will  have  jurisdiction  to  deal  with 
numerous  state  agencies  including  the  department  of  public 
Welfare,  the  Youth  Service  Board,  the  Department  of  Correction, 
the  Department  of  Public  Works  and  the  Department  of  Mental 
Health  to  name  but  a  few  agencies. 

The  Ombudsman,  nominated  by  a  committee  selected  by  the 
Governor,  would  be  appointed  by  a  majority  vote  of  each  House  of 
the  General  Court  for  a  term  of  six  years.   He  would  be  given 
freedom  to  select  his  staff,  organize  his  office  and  prescribe 
the  methods  by  which  complaints  are  to  be  made.   he  would  be 
given  authority  to  investigate  a  variety  of  administrative 
actions  and  the  power  to  subpoena  witnesses  and  papers  or  hold 
hearings  needed  for  such  investigations.   th e  ombudsman  would 
be  allowed  to  communicate  the  result  of  any  investigation  to 
the  public  and  make  reports  to  the  governor  and  the  general 


4 


Court.   He  would  be  required  to  consult  with  the  state  agency 
involved  prior  to  making  such  reports,  however,  and  would  not 
be  allowed  to  name  any  individual  who  has  civil  service  status 
in  any  report  he  makes.   th e s e  provisions  are  all  found  in  a 


SUGGESTED  STATUTE  AT  THE  CONCLUSION  OF  THIS  STUDY. 


Section  I 


A  History  and  Brief  Description  of  the  Ombudsman  Concept 


The  history  of  the  office  is  a  fascinating  story  of 
human  inventiveness  and  diversity.   beginning  with  sweden, 
many  countries  have  adopted  the  ombudsman  system.   each  has 
changed  the  concept  to  fit  its  own  national  surroundings  and 
governmental  peculiarities.   in  addition,  many  other  countries 
have  developed  administrative  control  devices  bearing  a 
remarkable  resemblance  to  the  one  we  are  discussing. 
Subsection  A  discusses  those  systems  (other  than  American) 

WHICH  WERE  A  DIRECT  OUTGROWTH  OF  THE  SWEDISH   INSTITUTION. 

Subsection  B  discusses  administrative  controls  in  other 

SELECTED  COUNTRIES.    SUBSECTION  C  GIVES  A  SHORT  DESCRIPTIVE 
HISTORY  OF  THE  OMBUDSMAN   IN  THE  UNITED  STATES  AND  CANADA. 


Subsection  A:   Scandinavia 

(1)   Sweden 

The  concept  of  the  Ombudsman  was  first  developed 
in  1809  with  the  adoption  of  a  new  swedish  constitution. 
it  was  then  that  the  legislature,  wishing  to  assert  its 
independence,  appointed  a  "defender  of  the  law"  called  a 
just  i  t i  eombudsman  ( jo ) .   this  office  was  declared  separate 
and  distinct  from  that  of  the  chancellor  of  the  klng  (jk), 


1 

Donald  Rowat.   "The  Spread  of  the  Ombudsman  Idea," 
in  Stanley  Anderson,  Ombudsman  for  American  Government  (American 
Assembly,  1968),  p.  8. 


WHICH  HAD  THE  EXECUTIVE  RESPONSIBILITY  FOR  CONTROLLING 

ADMINISTRATIVE  BEHAVIOR.    TODAY  BOTH  THE  JO  AND  THE  JK 

FUNCTION  WITHIN  SWEDISH  GOVERNMENTAL  STRUCTURE,   BUT  THE 

2 

former  has  become  the  more  important  office. 

Originally  the  Just i t i eombudsman  was  concerned  with 
supervising  the  courts,  but  with  the  growth  of  the  bureau- 
cracy in  the  twentieth  century  a  shift  in  emphasis  to  the 
control  of  general  administration  has  occurred.   in  1915 

a  military  ombudsman  was  appointed  to  ease  the  jo ' s  burden 

3 
of  oealing  with  the  entire  structure  of  government. 

While  it  would  not  be  productive  to  examine  Swedish 

governmental  structure  at  this  point,  it  should  be  noted 

that  it  is  substantially  different  from  any  found  in  the 

United  States.   It  should  also  be  noted  that,  although  it  is 

basically  parliamentarian,  the  specific  organizational 

structures  are  unlike  the  continental  systems  we  are  familiar 

with.   What  is   interesting  and  pertinent  is  the  fractionated 

structure  and  the  lack  of  lines  of  administrative  responsi- 

A 

bility  to  Parliament. 

The  JO  is  elected  by  forty-eight  members  of  Parliament, 

USUALLY  WITHOUT  REGARD  TO  POLITICAL  CONSIDERATION,   FOR  A 


"The  first  Ombudsman  of  the  King  (JK)  actually  dates 
all  the  way  back  to  1713,  when  the  swedish  klng  charles  xii 
appointed  a  representative  to  keep  an  eye  on  the  royal 
officials.   Walter  Gellhorn,  Ombudsman  and  Others:  Citizens' 
Protectors  in  Nine  Countries  (Harvard  University  Press,  1966), 

p.  194. 


^Rowat,  p.  8. 

A. 
An  excellent  description  of  this  unusual  governmental 

structure  is  found  in  Gellhorn,  pp.  195-202. 


term  of  four  years.   he  reports  annually  to  parliament  and 
is  subject  to  removal  by  that  body  and  not  by  the  executive. 
The  device  traditionally  has  not  been  a  vehicle  for  major 
administrative  reforms.   this  is  due  in  part  to  the  deliberate 

selection  of  men  to  fill  the  office  who  are  not  likely  to 

5 
rock  the  bureaucratic  boat. 

the  strength  of  the  ombudsman  lies  in  the  prestige  of 
the  office  and  the  officeholder,  and  not  in  the  powers  he 
possesses,  which  are  principally  advisory  in  nature.   hls 
power  to  investigate,  either  on  his  own  initiative  or  after 
a  complaint  has  been  received,  allows  him  to  expose  admini- 
strative fault  and  praise  administrative  excellence.   in 
Sweden  he  may  look  into  complaints  which  originate  at  both 
the  federal  and  local  level,  although  there  are 
restrictions  on  his  investigation  of  certain  high  administra- 

6 
TIVE  OFFICERS  AND  PARLIAMENT. 


(2)   Finland 

Finland  was  a  part  of  Sweden  for  six  centuries, 
until  it  was  ceded  to  Russia  in  1809.   With  this  long 
association  between  Sweden  and  Finland  it  is  not  surprising 
that  Finland  was  one  of  the  first  countries  outside  of 
Sweden  to  adopt  the  Ombudsman  concept.   After  more  than  a 


The  Ombudsman  is  usually  drawn  from  the  judiciary, 
where  partisan  political  activity  in  Sweden  is  minimal  at 
any  rate.   gellhorn,  p.  204. 

We  will  discuss  the  powers  of  the  office  in  detail  later 
in  the  study,  but  it  should  be  noted  here  that  gellhorn 
stressed  the  fact  that  the  actual  administrative  power  held 
by  the  officeholder  was  not  the  key  to  the  success  of  the 
Swedish  office.   Gellhorn,  p.  205. 


8 


HUNDRED  YEARS  OF  CZARIST  RULE,   THE  CONSTITUTION  OF  1919 
CREATED  AN  OFFICE  OF  THE  OMBUDSMAN  APPOINTED  BY  THE  LEGIS- 

7 
lature  similar  to  that  found  in  sweden.    however,  the  long 

years  of  Russian  domination  had  seen  the  development  of 

the  Chancellors  of  Justice  as  the  principal  bulwark  of 

individual  liberty.   Today  there  are  two  offices  which  deal 

equally  with  complaints  against  the  government,  one  appointed 

by  the  executive  and  one  appointed  by  the  legislature. 

Unlike  Sweden,  the  Chancellor  is  the  more  important  official 

and  generally  handles  the  more  serious  cases.   there  is 

another  important  difference  between  sweden  and  finland! 

the  Finnish  Ombudsman  has  power  to  prosecute  the  highest 

judges  and  officials  and  has  exercised  that  option  often 

in  the  past. 

(3)   Denmark  and  Norway 

For  many  years  Sweden  and  Finland  were  alone  in 
the  establishment  of  the  office.   |t  was  not  until  1952  that 

Q 

Norway  set  up  a  military  ombudsman.    In  1953  Denmark  provided 
for  an  ombudsman  in  its  new  constitution,  and  in  1955 
Professor  Stephan  Hurwitz  was  appointed  the  first  Danish 
Ombudsman.   It  was  at  least  partially  through  the  efforts 
of  this  man  that  the  institution  spread  to  other  western 
nations.   His  writings  in  English  and  his  speaking  tours 


8 


Gellhorn,  p.  49. 
Gellhorn,  p.  57. 


encouraged  other  countries  to  implement  their  own  programs. 
The  Danish  Ombudsman  was  originally  restricted  to  the 
strong  central  government  of  the  country  and  was  unable  to 

10 


DEAL  WITH  THE  OVER  1,400  LOCAL  GOVERNMENT  UNITS. 


In  1962 


11 


his  jurisdiction  was  extended  to  local  governments  in 
certain  circumstances,  but  earlier  restrictions  on  his 
ability  to  work  with  the  courts  were  retained.   th  i  s  general 
restriction  as  to  the  supervision  of  the  judiciary  is  a 
major  departure  from  the  danish  office's  swedish  counterpart. 

Like  the  Swedes,  but  unlike  the  Finns,  the  Danish 
ombudsman  rarely  uses  his  power  to  initiate  prosecution  of 
errant  officials.   primary  reliance  is  placed  on  the  office's 
power  of  persuasion  and  the  voluntary  compliance  of  officials. 

The  power  to  prosecute  for  unlawful  actions,  however,  whether 

12 
used  or  unused,  must  often  "encourage"  official  cooperation. 

Norway,  though  it  had  a  military  ombudsman  since  1952, 

was  the  last  scandinavian  country  to  adopt  the  institution. 

In  1958  an  expert  Commission  on  Administrative  Procedure 

gave  the  Ombudsman  concept  its  wholehearted  endorsement,  and 

1 3 

IN  1963  THE  OFFICE  WAS  ESTABLISHED.  J        DURING  THE  FIRST  YEAR 


^Rowat,  pp.  14-15. 

10A 

Administration  in  Denmark  is  further  complicated  by  the 
fact  that  the  population  of  the  nation  is  spread  over  100  of 
Denmark's  500  islands.   Gellhorn,  p.  9. 

11 


Gellhorn,  p.  12. 

12 

We  should  note  here  that  the  Danish  Ombudsman  has  been 

criticized  for  attempting  to  exercise  jurisdiction  over  too 

WIDE  A  VARIETY  OF  GOVERNMENTAL  ACTIVITIES.    GELLHORN,  PP.  42-43. 
13 

^Gellhorn,  pp.  154-158. 
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that  the  office  was  in  business,  it  registered  1,257  cases. 
The  last  Scandinavian  country  to  adopt  the  institution 
handled  more  complaints  than  either  finland,  denmark  or  sweden 

H 

in  the  same  year. 

The  new  Norwegian  office  may  not  deal  with  cases  being 
considered  by  parliament,  ministerial  decisions,  the  courts 
of  the  Auditor  of   Public   Accounts.   This  office  also  is  not 
supposed  to  consider  matters  of  purely  local  concern  (except 
in  certain  rare  cases  not  pertinent  to  our  discussion). 
Local  governments  in  Norway,  however,  have  an  extremely 
limited  jur i sd  i  ct  ion f and  their  restriction  does  not  greatly 


REDUCE  THE  SCOPE  OF  THE  OMBUDSMAN'S  ACTIVITY. 
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(4)   New  Zealand  and  the  United  Kingdom 

In  1962  the  Ombudsman  faced  a  severe  test  of  its 

institutional  strength.   for  the  first  time  the  office  was 

established  outside  of  scandinavia,  halfway  around  the  world 

in  the  small  commonwealth  country  of  new  zealand.   many 

people  had  doubted  the  adaptability  of  the  institution 

beyond  the  area  of  its  birth.   would  this  new  system, 

operating  within  a  different  governmental  structure,  acting 

in  a  wholly  different  cultural  setting,  experience  the  same 

1 6 

DEGREE  OF  SUCCESS  AS   IT  HAD   IN   ITS  NATIVE  ENVIRONMENT? 


14 
15- 


Gellhorn,  p.  157. 


THE  PROBLEM  OF  DETERMINING  THE  DIFFERENCE  BETWEEN 
MATTERS  OF  "PURELY  LOCAL  CONCERN"  AND  THOSE  OF  NATIONAL   INTEREST 
MUST  BE  EXTREMELY  DIFFICULT  AT  BEST,   AND  THE  RESTRICTION 
APPEARS  TO  BE   IGNORED   IN  MOST  CASES.    GELLHORN,  PP.   165-167. 

1 6 

Gellhorn,  p.  91. 
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New  Zealand's  experience  has  answered  this  question  and  has 
proven  that  the  institution  can  be  successfully  transplanted. 

The  New  Zealand  Ombudsman,  essentially  the  same  as  that 

17 
found  in  Scandinavia,    has  successfully  operated  in  that 

country  since  its  inception  and  is  now  applauded  by  the  same 

18 
civil  servants  who  were  originally  its  strongest  opponents. 

The  office  has  since  proven  that  the  New  Zealand  test 

was  a  valid  demonstration  of  its  adaptability.   in  1965  the 

new  countries  of  guyana  and  mauritus  adopted  the  ombudsman 

concept,  and  it  has  shown  its  relevance  in  these  new, 

19 


DEVELOPING  NATIONS  OF  AS  I  A  AND  AFRICA. 


In  1967  a  version 


of  the   plan  was  accepted  by  the  british,  thus  showing  that 
the  Ombudsman  could  be  useful  in  the  larger,  more  populous 

COUNTRIES  OF  THE  WORLD.    We  MUST  NOTE  HERE,  HOWEVER,   THAT 

there  is  a  major  difference  between  the  british  system  and 
those  previously  discussed.   as  detailed  in  the  so-called 
Whyatt  Report,  which  originally  proposed  the  institution, 
the  name  deleted  from  the  l eg  i sl a t i  0 n  a  nd  the 

"Parliamentary  Commissioner"  is  restricted  to  the 
investigation  of  complaints  forwarded  by  members  of 


17 

The  office  is  essentially  the  same  as  those  found 

in  Scandinavia  but  yet  is  subject  to  the  same  degree  of  minor 

variation  as  found  there.   in  new  zealand  local  and  military 

matters  are  beyond  the  ken  of  the  office,  while  ministerial 

decisions  (in  a  somewhat  peculiar  fashion)  and  judicial 

matters  (with  certain  limitations)  are  within  his  jurisdiction. 

Gellhorn,  pp.  103-127. 

1ft 

Gellhorn  cites  the  Public  Service  Journal  as  saying, 
"It  is  becoming  increasingly  clear  that  the  office  of  Ombudsman 
is  not  necessarily  the  trap  for  public  servants  which  many 
of  us  faced  when  it  was  first  established."   Gellhorn,  p.  92. 

19Rowat,  p.  23. 
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20 
Parliament.     Not  only  is  his  power  of  initiative  restricted, 

but  many  areas  of  government  concern  are  placed  outside 

his  purview.   he  may  not  investigate  security  matters, 

police  action,  civil  service  personnel  matters,  the  armed 

forces,  government  contracts,  regional  hospital  boards, 

public  corporations,  local  government  or  any  incident  arising 

21 

in  Northern  Ireland.    These  limitations  on  the  power  of  the 
office  obviously  affect  its  nature.   |n  fact,  the  press  has 

22 
TAKEN  TO  CALLING  THE  BRITISH  VERSION  THE  M0M BUD SMOUS E .  " 


Subsection  B:   Administrative  Control  Mechanisms  in 

Other  Countries 

It  might  be  helpful  at  this  time  to  examine  the  insti- 
tutions OTHER  COUNTRIES  HAVE  DEVELOPED  TO  CONTROL  ADMINISTRATIVE 

practices  and  procedures.   i  must  first  note  that  every 
country  has  some  such  control  mechanism   or  institution. 
Indeed,  contrary  to  popular  belief  in  the  United  States,  the 
communist  nations  of  eastern  europe  have  successfully  developed 
a  number  of  control  devices.   while  certain  western  concepts 
such  as  judicial  review  and  codes  of  administrative  proce- 
dure have  not  reached  a  high  state  of  development,  progress 
has  been  made  in  other  areas.   in  poland,  for  instance,  the 
press  and  radio,  though  subject  to  strict  control,  serve  as 
watchdogs  of  the  bureaucracy.   while  restraint  must  be 
exercised,  newspaper  staffs  handle  a  tremendous  volume  of 


20 
21 


22 


Row at,  p.  24. 
Rowat,  p.  24. 
Rowat,  p.  25. 
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COMPLAINTS.   One  survey,  now  outdated,  found  that  approximately 
80,000  complaints  were  received  by  the  nation's  thirty-seven 

leading  newspapers,  as  much  as  eighty  percent  of  these 

23 
involving  governmental  action.     in  addition,  polish  rad  i  0 ' s 

Bureau  of  Complaints  deals  with  complaints  from  140,000 

different  correspondents  annually,  the  bulk  of  which  are 

24 
related  to  matters  of  public  administration. 

In  both  Poland  and  the  Soviet  Union  the  office  of  public 

prosecutor  serves  a  greater  function  than  here  in  the  united 

States.   The  office  has  been  described  by  one  Soviet  legal 

scholar  as  combining  the  functions  of  our  justice  department, 

25 

Congressional  investigating  committees  and  grand  juries. 
While  its  functions  have  varied  from  time  to  time,  it  has 
been  active  as  an  administrative  control  device  since  1955, 
when  the  Supreme  Soviet  enacted  a  new  statute  covering  the 

INSTITUTION.    AT  THAT  TIME  THE  "PROCURATOR"  WAS  EMPOWERED  TO 
OVERSEE  THE  CORRECT  AND  UNIFORM  APPLICATION  OF  LAW  THROUGHOUT 

26 
the  Soviet  Union.     The  Procurator's  staffmembers  are  highly 

paid,  well-trained  professionals  handling  a  large  number  of 

27 
COMPLAINTS  FROM  A  WIDE  VARIETY  OF  SOURCES.       IN  GENERAL, 


23 

The  survey  was  made  in  1959  or  1960.   Gellhorn,  p.  324. 

24-r 

The  majority  of  these  complaints  originate  at  the  lower 
socio-economic  strata  of  the  country.   gellhorn,  p.  326. 

25 

H.  J.  Berman,  "The  Dilemma  of  Soviet  Law  Reform," 

Harvard  Law  Review  LXXV I  (1963),  pp.    929-939. 

26 

Apparently  Stalin's  death  was  the  principal  inspiration 

for  the  expansion  of  the  office.   gellhorn,  p.  347. 
27 

GELLHORN,  P.  349. 
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THE  OFFICE  HAS  BEEN  SAID  TO  BEAR  A  STRONG  RESEMBLANCE  TO 

28 
the  Scandinavian  Ombudsman. 

Yugoslavia  is  particularly  interesting  for  our  study, 

since  it  has  a  history  of  an  extreme,  almost  obsessive  dislike 

29 


FOR  its  civil  servants. 


The  office  of  the  President  and 


Vice  President  are  constantly  receiving  complaints  about 
various  administrative  actions.   though  this  is  not  unusual 
for  any  government,  the  attention  given  the  complaints  is. 
Apparently  the  staffs  of  both  of  these  executive  officers 
feel  that  this  is  an  important  function  and  do  not  merely 
forward  such  communications  to  the  appropriate  government 
AGENCY.   The  complaints  are  actually  analyzed  and  checked 

FOR  FUTURE  ADMINISTRATIVE  ACTION.    IN  A  FEW   INSTANCES  (a 
COMPARATIVELY  LARGE  NUMBER)  THE  EXECUTIVE   INVOLVED  MAY 


LAUNCH  HIS  OWN   INVESTIGATION. 


30 


I  N  ADD  I  T ION  TO  D  I RECT 


EXECUTIVE  CONTROL,   THE  CONSTITUTIONAL  COURT,   ESTABLISHED   IN 
1963,   EXERCISES  GENERAL  SUPERVISION  OVER  THE  REGULATIONS, 

31 


PROGRAMS  AND  ACTS  OF  THE  STATE  BUREAUCRACY. 


The  Court 


TENDS  TO  VIEW   INDIVIDUAL  COMPLAINTS  ONLY  AS  THEY  RELATE  TO 

THE  PREVENTION  OF  TRENDS  OF  MALADMINISTRATION.    IN  THIS  WAY 

IT  MAY  BE  EVEN  MORE  TRUE  TO  THE  ORIGINAL   INTENTIONS  OF  THE 

"32 

Ombudsman's  creators  than  the  Scandinavian  office  itself. 


28 


29 
30. 


Gellhorn,  p.  367. 
Gellhorn,  p.  292. 


The  offices  of  President  and  Vice  President  are  both 
aided  by  large  staffs  in  what  may  be  appropriately  described 
as  "grievance  bureaus."   Gellhorn,  p.  287. 

31 


32 


Gellhorn,  p.  273. 
Gellhorn,  p.  275. 
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In  Israel  a  large  part  of  the  burden  of  supervising 
the  bureaucracy  is  placed  on  the  state  comptroller.   unlike 
many  American  state  auditors  who  are  limited  to  a  post-audit 
function  and  fiscal  considerations,  the  israeli  comptroller 
is  directed  to  deal  with  administrative  efficiency,  propriety 
and  ethics.     he  has  no  direct  power  but  may  only  advise, 
criticize  and  report  to  the  legislature.   as  part  of  his 
supervisory  duties,  the  comptroller  investigates  individual 
complaints;  such  complaints  have  grown  in  number  from  1,300 

■5/ 

in  1961  to  3,100  in  1966.     There  is,  however,  a  movement 

to  replace  this  procedure  with  an  office  of  Ombudsman,  despite 

the  fact  that  the  comptroller  serves  nearly  the  same  function. 

Japan  has  developed  two  principal  agencies  for  handling 
citizen  complaints.   flrst  there  is  the  administrative 
Inspection  Bureau  (AIB),  part  of  the  state  Administrative 
Management  Agency  (AMA).    The  AMA  has  general  supervisory 


35 


POWERS  OVER  THE  ADMINISTRATIVE  STRUCTURE,   THOUGH   IT  WAS  NOT 
UNTIL  1955  THAT  THE  OFFICE  BEGAN  PROCESSING   INDIVIDUAL 

37 
complaints.  '   by  1960  the  aib  was  formed  to  handle  the 

increasing  volume  of  complaints,  and  by  1965  3,065  local 

Administrative  Counselors  and  the  central  bureau  were  receiving 


33 
34 
35 
36. 


ROWAT,  P.  32. 
ROWAT,  P.  32. 

Rowat,  p.  33. 


The  AMA  was  developed  in  1948  as  an  adjunct  of  the  Prime 
Minister's  Office.   Its  Director  General  is  a  full  member  of 
the  Cabinet.   Gellhorn,  p.  385. 

37 

Gellhorn,  p.  386. 
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70 

over  55,000  complaints.     in  addition  to  the  aib,  the  ministry 
of  Justice  has  established  a  Civil  Liberties  Bureau  which 
deals  with  a  limited  number  of  complaints,  though  it  does  not 
restrict  itself  to  constitutional  questions  or  even  govern- 

39 


MENTAL  ACTIONS. 


There  is  one  final  note  of  interest  in  the 


Japanese  system.   Large  countries  or  states  which  hesitate 
to  establish  a  working  grievance  mechanism,  such  as  the 
Ombudsman,  because  of  the  large  staffs  which  may  be  involved 
may  find  the  japanese  use  of  " c i  t i  z en-coop er a  to rs "  to 

40 
AUGMENT  STAFF  EXTREMELY   INTERESTING. 

Subsection  C:   American  Ombudsman 

The  Ombudsman  institution  has  received  a  great  deal  of 

attention  in  the  united  states  and  canada  since  the  early 

41 
sixties.     In  Canada,  at  the  federal  level  a  committee  of 

the  House  of  Commons  approved  the  concept  in  1965,  and  Prime 

Minister  Pearson  referred  the  measure  to  a  Royal  Commission 

42 
on  administrative  bodies.    At  the  provincial  level,  Alberta 

and  New  Brunswick  have  adopted  the  institution.   The  Social 


38 
39- 


Gellhorn,  p.  387. 


The  Bureau  apparently  pursues  its  own  view  of  morality 
and  fairness  in  deciding  the  limits  of  its  jurisdiction. 
Gellhorn,  p.  406. 

40 

For  a  further  description  of  Japan's  Local  Administrative 

Counselors,  see  Gellhorn,  pp.  388-393. 

41 

For  a  complete  history  of  the  early  consideration  of  the 

proposal  in  Canada,  see  Stanley  Anderson,  Canadian  Ombudsman 

Proposals   (Berkeley,  1966).   See  also  Donald  Rowat,  "An  Ombudsman 

Scheme  for  Canada,"  Canadian  Journal  of  Economics  and  Political 

Science,  XII  (1962),  p.  543. 

Rowat,  "The  Spread  of  the  Ombudsman  Idea,"  p.  26. 
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Credit  Party  brought  the  proposal  to  fruition  in  March  1967, 

43 
and  in  May  of  that  year  New  Brunswick  followed  suit. 

At  the  federal  level  in  the  United  States,  the  most 

persistent  Congressional  support  of  the  Ombudsman  has  come 

from  Henry  S.  Reuss  of  Wisconsin.   In  1964  he  proposed  the 

establishment  of  an  Administrative  Counsel  who  would 

review  the  case  of  any  person  who  alleges  that 
he  believes  he  has  been  subjected  to  any  improper 
penalty,  or  that  he  has  been  denied  any  right  or 
benefit  to  which  he  is  entitled  under  the  laws 
of  the  United  States,  or  that  the  determination 
or  award  of  any  such  right  or  benefit  has  been  ... 
unreasonably  delayed,  as  a  result  of  any  action 
or  failure  to  act  on  the  part  of  any  officer  or 
employee  of  the  united  states. 44 

a  measure  has  also  been  introduced  calling  for  the 


CREATION  OF  AN  OFFICE  OF  "ADMINISTRATIVE  OMBUDSMAN" 
RESPONSIBLE  TO  THE  NATIONAL  ADMINISTRATIVE  CONFERENCE. 


45 


Initially  this  official  would  be  responsible  for  a  limited 
number  of  agencies:   the  social  security  administration,  the 
Veterans  Administration,  Internal  Revenue  Service  and  the 


43lT 

ret  i r i ng 
New  Bruns 
un  i  vers  i  t 
Anderson, 
Spread  of 
Ombudsman 


is  interesting  to  note  that  alberta  appointed  the 
head  of  the  royal  canadian  mounted  police,  while 
wick  appointed  a  former  president  of  mount  allison 
yi   certainly  a  wide  variation  in  backgrounds. 

"Proposals  and  Politics,"  p.  139,  and  Rowat,  "The 

the  Ombudsman  Idea,"  p.  23,  both  in  Anderson, 

for  American  Government. 


44H. 

MAGAZ I NE 

45u. 

pract i ce 
Congress, 


S.  Reuss,  "An  'Ombudsman'  for  America,"  N.  Y.  Times 
(September  13,  1964),  p,  30. 

S.  Congress,  Senate  Subcommittee  on  Administrative 
and  Procedure,  Administrative  Ombudsman,  90th 
2nd  Session,  1968. 
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46 
Bureau  of  Prisons.     Senator  Long  of  Missouri  introduced 

a  similar  measure  which  would  provide  for  a  regional  ombudsman 

in  Missouri  which  would  not  be  restricted  to  these  four 

47 
agenc i es. 

Proponents  of  the  establishment  of  a  federal  Ombudsman 

declare  that  the  adoption  of  this  measure  at  the  highest 

level  of  government  is  critical. 

For  the  federal  government  reaches  into  every 
state,  and  its  activities  in  the  states  often 
excel  those  of  state  government  and  are,  in 
many  cases,  more  vital  to  the  people  in  those 

S  T  A  T  E  S . 48 

The  problem  of  the  size  of  the  federal  government  continues 
TO  disturb  even  the  heartiest  sponsors  of  the  institution. 

IT   IS  ADHiTTED  THAT  THE  AMERICAN  PEOPLE,   AS  "CHRONIC  COMP L A  I  N ERS ,  " 
WOULD  PREVENT  THE  ESTABLISHMENT  OF  AN  OFFICE  WITH  UNLIMITED 

JURISDICTION.   Even  with  a  JUR I sd I ct I onally  limited  office, 

AN  EXTENSIVE  EDUCATIONAL  CAMPAIGN  MAY  BE  NEEDED  TO   INSTRUCT 

49 

OUR  CITIZENS  AS  TO  THE  PROPER  FUNCTIONS  OF  THE  OFFICE. 


4-6 

see  the  hearings  on  this  conducted  in  january  1968. 

Senate  Bill  1195,  Section  2. 

47 

U.  S.  Congress,  Senate  Subcommittee  on  Administrative 

Practice  and  Procedure,  Establish  a  Two  Year  Study  of  the 

Office  of  Administrative  Ombudsman,  90th  Congress,  2nd  Ses s i o n , 

T9Sa! 

48 

Ake  Sandler,  "An  Ombudsman  for  the  United  States," 

i n  The  Annals  of  the  American  Academy  of  Political  and  Social 

Science,  CCCXXV I  I  (May  1968).  pp.  104-108.   This  entire  issue 

OF  THE  PERIODICAL,  HEREAFTER  CITED  AS  TH  E  ANNALS,   IS  DEVOTED 
TO  A  STUDY  OF  THE  OMBUDSMAN. 

49 

Sandler,  p.  110. 
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Ombudsman  at  the  State  Level 

In  1963  Connecticut  State  Representative  Nicholas  B.  Eddy, 

a  Republican,  offered  a  bill  establishing  a  commissioner 

known  as  an  ombudsman  who  would  be  appointed  by  the  legislature 

and  empowered  to  investigate  complaints  on  certain  administra- 

50 

TIVE  ACTIONS.      BY  1967  SIMILAR  BILLS  HAD  BEEN   INTRODUCED 


IN  25  STATES. 


51 


It  was  in  that  year  that  two  widely  varying 


forms  of  the  institution  were  accepted,  on  a  conceptual  basis, 
by  the  House  Committee  on  State  Administration  in  Massachusetts. 
The  objectives  of  the  state  sponsors  of  these  bills  are: 


52 
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Although  no  one  objects  to  these  laudable  goals,  many 
serious  questions  are  raised  by  critics  of  these  measures, 
questions  pertaining  to  the  relation  of  the  office  to  existing 
formal  and  informal  institutions.   th e  most  critical  of  these 


50 

Jesse  M.  Unruh,  "The  Ombudsman  in  the  States,"  The 
Annals,  p.  112. 

51 

U.  S.  Congress,  Senate  Subcommittee  on  Administrative 

Practice  and  Procedure,  Ombudsman:   Compilation  of  State 

Proposals,  90th  Congress"J  1st  Session,  1967. 

52 

U.  S.  Congress,  Ombudsman:   Compilation  of  State 

Proposals,  p.  81. 

53 
Anderson°HppE,7$-'?t*E'  "State  Government  and  the  Ombudsman," 
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RELATIONSHIPS   IS  BETWEEN  THE  OMBUDSMAN  AND  STATE  LEGISLATORS. 


54 


There  is  some  reason  to  believe  that  the  individual  legislator 
(though  not  necessarily  the  legislator's  staff)  may  view 
his  "case  work"  or  complaint  handling  as  a  political 
necessity,  and  thus  oppose  the  introduction  of  the  ombudsman. 

In  May  1967  Hawaii  became  the  first  state  to  create 
an  Ombudsman.   A  bill  introduced  by  Democratic  State  Senator 

Duke  Kowaski  was  enacted  by  the  legislature  and  allowed  to 

56 
become  law  without  the  signature  of  governor  john  burns. 

However,  despite  the  fact  that  Hawaii  acted  first,  California 

has  been  the  site  of  the  greatest  controversy  over  the 

Ombudsman.   The  measure  is  hotly   debated  each  time  it  is 

57 


55 


INTRODUCED  in  the  legislature. 


Speaker  of  the  California 


Assembly  Jesse  Unruh  is  the  principal  backer  of  the  bill; 
indeed,  he  is  an  outstanding  proponent  of  the  institution 
in  the  entire  country.  slnce  1965,  however,  the  measure 
has  been  passed  out  of  the  assembly  each  year,  only  to  be 

58 


DEFEATED   IN  THE  SENATE. 


It  is  apparent  that  the  bill 


is  being  delayed  principally  on  political  grounds,  with  the 

Republican  minority  in  the  California  Assembly  and  the 

Republican  majority  in  the  Senate  moving  along  party  lines 

59 

TO  DEFEAT  SPEAKER  UNRUH'S  LEGISLATION. 


54 

OP 

55 


"The  study  of  these  institutional  relationships  will  be 
developed  to  a  greater  degree  later  in  the  paper. 


Moore,  p.  83. 

56 

Unruh,  p.  112.   See  also  Append i x B  where  the  bill  is 

i  ntroduced. 


57moore,  p.  72. 


58 


Unruh,  p.  113. 


59unruh,  p.  121. 
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Ombudsman  in  Massachusetts 

In  1965  Massachusetts  joined  five  other  states  in  the 
introduction  of  legislation  calling  for  the  establishment  of 
a  state  Ombudsman.     The  measure  was  not  passed,  probably 
due  at  least  in  part  to  the  strong  opposition  of  state 
legislators  who  view  casework  as  an  extremely  important 

61 

function  of  their  office. 

In  1967  a  bill  was  introduced  to  the  Massachusetts  House 
of  Representatives  which  has  since  received  a  great  deal  of 
favorable  comment.   house  blll  2677,  a  proposal  of  then 

Secretary  of  the  Commonwealth  Kevin  H.  White,  was  submitted 

62 
by  Representative  James  R.  Nolen.     The  bill,  creating  a 

"Massachusetts  Information  and  Referral  Agency  of  the  Office 

of  the  Ombudsman,"  was  designed  to  serve  a  threefold  function: 

(1)  monitor  the  records  and  procedures  of  all  administrative 

boards  of  appeal;  (2)  provide  information  on  the  purpose, 

scope  and  procedures  of  all  major  state  programs;  and  (3) 


INVESTIGATE  COMPLAINTS  OF  ADMINISTRATIVE  ACTION  OR   INACTION. 


63 


60 

The  other  states  were  California,  Connecticut,  Illinois, 

New  York  and  Utah.   Anderson,  "Proposals  and  Politics," 

Ombudsman  for  American  Government?,  p.  136. 

61 

One  survey  of  state  legislators  in  the  Commonwealth 

showed  that  they  viewed  casework  as  their  most  important 

function.   gellhorn,  when  amer i  cans  complain!  governmental 

Grievance  Procedures  (Cambr  i  dge,  1966),  p~I  136. 

62 

The  bill  is  similar  to  House  Bill  672  reprinted  in 

Appendix  c.   Anderson,  "Proposals  and  Politics,"  Ombudsman  for 

American  Government?  p.  157. 

^Anderson,  "Proposals  and  Politics,"  p.  157.   See  also 
House  Bill  1519  submitted  in  1969  by  Representative  Nolen  of  Ware 
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Ombudsman  for  Local  Government 

Theoretically,  the  lowest  level  of  government  —  local 

units  of  government  in  the  united  states  provide   most 

of  the  public  services  we  consume.   these  local  units  are  on 
the  front  line  of  meeting  the  critical  needs  of  the  community. 
Education,  police  and  fire  protection,  sanitation  and  transpor- 
tation ARE  ALL  PRODUCTS  PROVIDED  BY  LOCAL  GOVERNMENT.    |T  WOULD 

seem  then  that  the  cities  are  most  in  need  of  the  office  of 

Ombudsman.   But  critics  of  such  an  urban  institution  declare 

that  it  cannot  succeed  since 

The  current  problems  of  urban  and  metropolitan 
areas  in  the  bigger  cities  seem  too  enormous  to 
permit  their  solution  through  the  efforts  of  the 
office  of  Ombudsman,  and  in  the  smaller  communi- 
ties ...  the  Ombudsman  is  not  likely  to  be 
effective  because  of  the  control  of  power  by  one 
person  or  by  a  very  small  group. 64 

Are  these  observations  valid?  Will  the  agency  be  overwhelmed 

or  disregarded  by  the  community  power  structure?  does  the 

office  have  a  meaningful  role  to  play  in  local  government? 

It  is  obvious  that  THESE  areas  of  concern  had  to  be 

investigated  before  a  meaningful  dialogue  could  take  place. 

One  of  the  first  experiments  with  an  urban  Ombudsman 

came  in  1962  when  a  "watchdog"  committee  appointed  by  mayor 

dlllworth  of  philadelphia  recommended  the  establishment  of 

a  local  office  similar  to  those  found  in  scandinavia.   th i s 

new  office,  to  be  headed  by  a  commissioner  of  public  affairs 

appointed  by  the  clty  council,  was  the  subject  of  bitter 

criticism  from  a  variety  of  sources  and  thus  was  never  established. 


65 


64-Frank  P.  Zeidler,  "An  Ombudsman  for  Cities?"  The  Annals,  p.  125 

65william  H.  Angus  and  Milton  Kaplan,  "The  Ombudsman  and 
Local  Government,"  Anderson,  p.  103. 
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Since  that  time  efforts  to  create  an  Ombudsman  for 
local  government  have  been  made  in  new  york  clty,  oakland, 
and  Washington,  D.  C,  to  name  just  a  few  areas.   Many  of 

THESE  PROPOSALS  MERELY  CONTEMPLATE  THE  ESTABLISHMENT  OF  AN 

EXECUTIVE  COMPLAINT  BUREAU.    OTHER  PROPOSALS  CALL  FOR  A 

LIMITED  EXPERIMENT  WITH  THE   INSTITUTION.    ONLY  RARELY  DO  WE 

FIND  SERIOUS  SUPPORT  FOR  AN   INSTITUTION  ALONG  THE  TRUE 

rr 

Scandinavian  model  as  we  did  in  Philadelphia. 

One  instance  of  such  activity  took  place  in  Nassau  County, 
New  York.   In  May  of  1966  County  Executive  Eugene  Nickerson 
appointed  former  judge  sam u  e  l  gr e ason  as  public  protector 
by  executive  order.   later,  the  county  board  of  supervisors 
approved  of  the  creation  of  such  an  agency  and  called  for  a 
referendum.   on  november  7,  1967,  after  judge  greason  had 
been  operating  with  a  fair  degree  of  success  for  eighteen 
months,  the  proposal  was  defeated  by  a  vote  of  261,902  to 
196, 260. 67 

More  recently,  an  experiment  with  the  institution  has 

TAKEN  PLACE   IN  BUFFALO,   NEW  YORK.    It  WAS  ESTABLISHED  UNDER  A 

federal  grant  made  to  the  state  law  school  by  the  office  of 
Economic  Opportunity.   Operating  with  the  consent  of  city 


66..  _ 

Many  examples  of  such  proposals  are  available.   The 

authors  devote  some  time  to  examining  the  many  ombudsman 

proposals  but  indicate  that,  as  always,  the  term  is  used  for 

a  variety  of  structural  devices.   angus  and  kaplan  in  anderson, 

p.  103. 


67 


Angus  and  Kaplan,  pp.  112-118, 
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officials  who  had   noted  the  growing  popularity  of  news- 
paper complaint  columns,  the  project  actually  began  with  the 
work  of  faculty  and  students  of  the  state  university  law 

school.   After  receipt  of  the  grant,  an  Ombudsman  was  appointed 

68 


AND  LAW  STUDENTS  WERE  HIRED  TO  PROCESS  COMPLAINTS. 


Though 


the  office  has  received  the  enthusiastic  support  of  low-income 
and  minority  groups,  the  city  council  has  bitterly  opposed  it 
since  its  inception  and  thus  the  project  was  discontinued 

in  April  1969. 69 


68 
69, 


Angus  and  Kaplan,  pp.  121-133. 


Conversation  with  M.  Kaplan,  the  project  supervisor 
from  the  law  school,  and  l.  tllbles,  assistant  to  the 
Ombudsman.   The  author  was  involved  both  in  the  initial 
phases  of  the  experiment  described  in  mr.  kaplan's  article 
and  in  establishing  the  office  under  the  federal  grant. 
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Sect  ion  II 

Relation  of  the  Ombudsman  to  the 
Structure  of  American  Government 


Subsection  A:   Need  for  an  American  Ombudsman 
Despite  the  fact  that  the  concept  of  an  Ombudsman  has 
received  favorable  attention  in  many  countries  around  the 
world,  including  america,  we  are  still  left  with  the  question 
of  this  country's  need  for  such  an  institution,   why  are  not 
the  other  institutions  of  the  legislative,  executive  or 
judicial  branch  adequate  to  the  task?  th e  reform  of  admini- 
strative procedures  and  the  processing  of  a  citizen's 
grievance  against  the  bureaucracy  are  matters  of  day-to-day 
routine  in  government.   other  countries  may  need  such  an 
office,  but  we  in  the  commonwealth  of  massachusetts  and  in 
the  United  States  in  general  have  a  history  of  being  free 
and  vocal  in  the  criticism  of  administration  and  the 
lodging  of  citizens'  complaints.   why  all  this  fuss  about  a 
"new  concept?"   is  it  that  we  are  so  poorly  served  by  the 
present  federal,  state  and  local  government  workers?   even 
for  the  proponents  of  the  ombudsman  the  answer  to  this  last 
question  is  an  emphatic  "no."  walter  gellhorn  has  noted: 

We  Americans  are  being  far  more  ably  served  than 
most  of  us  know,  or  at  least  say;  many  highminded, 
capable  men  and  women  are  devoting  themselves 
to  public  service;  the  general  level  of  govern- 
mental performance  in  the  united  states  is  so 
high  that  we  can  now  sensibly  consider  how  to 
make  it  more  consistently  excellent,  rather  than 
merely  tolerably  good.   american  public  servants 


DESERVE  MUCH  MORE  APPLAUSE  THAN  THEY  USUALLY  GET. 


70 


70 


Walter  Gellhorn,  When  Americans  Complain,  vm. 
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In  addition  to  this  laudable  search  for  excellence, 
we  must  look  to  the  growth  of  governmental  activities  in 
recent  years  to  answer  the  question  of  the  sudden  interest 
in  the  Ombudsman.   This  increase  in  activity  has  taken  place 
at  every  level  of  government.   a  major  effort  to  improve 
education,  health,  and  the  general  conditions  of  living  for 
low-income  and  minority  groups  has  been  the  hallmark  of 
recent  governmental  activity.   there  is  every  reason  to 
believe  that  such  programs  will  expand  rather  than  decline 

71 

i  n  the  years  to  come. 

Increasing  the  level  of  government  activity  means 
increasing  the  contact  between  the  recipient  of  these 
services  and  the  government  administrator.   this  in  turn 
provides  greater  opportunity  for  the  development  of  friction 
between  the  public  servant  and  the  citizen  master. 
Increased  activity  also  means  that  new  programs  and  procedures 
will  be  instituted  in  a  variety  of  functional  areas.   |t  will 
be  necessary  to  monitor  these  new  procedures  to  insure  that 
individual  citizens  are  fairly  and  courteously  treated  in 
the  administrative  process.   malfunctions  in  this  process  which 
form  a  pattern,  identified  in  the  investigation  of  individual 
complaints,  should  be  exposed  to  the  glare  of  public  scrutiny 
and  the  correction  of  legislative  reform. 

The  adequacy  of  existing  governmental  institutions 
remains,  however,  a  critical  point  in  need  of  further 


71 

Even  the  change  in  Presidential  administration  should 
not  reverse  this  trend.   though  nlxon  has  not  wholeheartedly 
endorsed  the  johnsonian  war  on  poverty,  neither  has  he 
repudiated  it. 
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examination.  what  are  these  institutions,  and  how  might 
they  be  improved? 

The  Courts  and  Judicial  Review 

The  United  States  judicial  system,  whether  at  the 
federal,  state  or  local  level,  has  a  substantial  role  to 
play  in  the  control  of  administrative  behavior.   can  we 
expect  the  judiciary  to  expand  this  supervisory  function 
adequately  so  as  to  make  the  creation  of  an  ombudsman 
unnecessary?  flrst,  we  must  say  that  the  use  of  the  courts 
to  challenge  an  administrative  decision  is  an  extremely 

costly  process  in  most  instances.   it  is  difficult  for  even 

72 
wealthy  businesses  to  afford  this  review  mechanism. 

Obviously  the  welfare  recipient,  the  prison  inmate  or  the 

recipient  of  government  services  for  the  poor  finds  it 

even  more  difficult.   as  we  noted  previously  there  is  a 

noticeable  trend  toward  increasing  services  to  the  poor. 

This  is  the  area  where  increasing  friction  will  occur,  i.e., 

where  judicial  review  is  less  likely  to  be  significant 

because  of  prohibitive  cost. 


AND 
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Money  is  not  the  only  cost  factor.   Time  is  also 
critical.   The  judicial  mill  grinos  exceedingly  fine  at  the 
cost  of  extensive  delays.   petitioners  to  the  courts  must 
first  "exhaust"  administrative  remedies  before  they  may 

exhaust  themselves  with  the  tedium  of  judicial  hearing  and 

73 
appellate  rev  i  ew. 

the  question  of  "justiciability"  is  also  of  concern. 

Has  a  legally  recognized  right  been  abused?   Is  this  the 

appropriate  forum  under  state  or  federal  law  or  constitution? 

Even  if  there  is  no  doubt  that  the  courts  have  the  power  to 

look  into  a  matter,  there  remains  the  policy  question  of  the 

APPROPRIATE  FORUM.    If  THE  COURTS  WERE  SELECTED  AS  THE 

institution  for  redressing  the  minor  grievances  of  citizens 
disenchanted  with  government  operations  and  procedures,  they 
would  soon  find  time  for  little  else. 

Finally,  we  should  examine  the  process  itself.   The 
formal  tendering  of  a  complaint,  the  precise  rules  of 
evidence  and  the  limited  correctional  devices  at  the  disposal 
of  the  courts  all  tend  to  argue  in  favor  of  a  more  flexible 
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APPROACH  TO  THE  CONTROL  OF  ADMINISTRATIVE  BEHAVIOR.    GOVERNMENT 
OFFICIALS  CONSTANTLY  CALLED  TO  THE  FORMAL  BAR  OF  JUSTICE  TO 
EXPLAIN  THEIR  ACTIONS  AND  DECISIONS  WOULD  TEND  TO  "COVER 
THEMSELVES"  WITH  AN  ELABORATE  SYSTEM  OF  FORMAL  ADMINISTRATIVE 


'^the  exceptions  to  the  judicial  requirement  of  prior  ex- 
haustion of  administrative  remedies  when  such  actions  become 
improbable  or  extremely  delayed  do  not  correct  the  situation. 
Davis,  p.  390. 

'^we  are  including  under  the  heading  of  justiciability  the 
many  technical  problems  petititoners  may  face,  such  as  standing 
and  jurisdiction.   gellhorn,  when  americans  complain,  p.  27. 
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DECISION  MAKING   IN  ORDER  TO  REDUCE  THE  CHANCE  OF  JUDICIAL 

75 
criticism.    Bureaucrats,  already  sensitive  to  the  need  for 

written  statements  and  appropriate  forms,  would  become  even 

more  so  in  the  face  of  judicial  scrutiny.   in  addition, 

courts  would  remain  unable  to  continuously  monitor  the 

administrative  process  and  would  only  be  able  to  solve  disputes 

then  being  litigated.   issues  of  future  administrative 


behavior  and  corrective  measures  designed  to  effect  patterns 
of  abuse  are  realistically  beyond  the  purview  of  the  courts, 
one  instance  of  this  difficulty  can  be  seen  in  the  supreme 
Court's  attempt  to  regulate  police  conduct  regarding  illegal 
searches  and  involuntary  confessions.   there  can  be  no  doubt 
that  the  judicial  supervision  of  police  in  these  areas  was 
and  is  an  absolute  necessity.   it  must  also  be  said,  however, 
that  if  other  mechanisms  for  control  of  police  conduct  had 
been  available,  the  present  outcry  against  our  judicial 
system  might  have  been  reduced.   this  is  equally  true  in 
other  areas  where  the  judiciary  has  a  limited  array  of 
remedies  and  a  limited  capacity  to  supervise  administrative 
behav ior. 
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E  courts  encourage  fornal  administrative  action. 

REMENT  OF  A  FAIR  HEARING    PROVIDING  AN  "OPPORTUNITY 
GGRIEVED  CITIZEN  TO  BE  HEARD   IS  RIGIDLY  ENFORCED." 

E.  Cooper,  State  Administrative  Law  (1965),  pp.  361-366. 

lliam  B.  Gwyn,  "Transferring  the  Ombudsman,"  Anderson, 
for  American  Government?  pp.  43-44.  For  an  excellent 
in  two  parts  of  the  use  of  the  exclusionary  rule  to 

OLICE  CONDUCT,   SEE  W.  La  FAVE,   IMPROVING  POLICE 

ce  Through  the  Exclusionary  Rule,  Part  I  Current  Police 

Court  Practices,  Part  II  Defining  the  Norms  and 
the  Police,  30  Missouri  L.  Rev.  (1965),  391,  566. 
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The  Legislature:   Statutory  Reform  and  Casework 

One  of  the  most  important  functions  of  the  legislature  is 

the  supervision  of  the  executive  branch  of  government. 

Speaking  of  the  Congress,  it  has  been  said: 

Today  legislative  oversight  has  become  a^  if  not 
the  principal  activity  of  the  standing  committees 
of  both  houses....   With  a  mandate  to  watch, 
continuously,  equipped  with  staffs  and  funds, 
•'committee  government"  in  our  time  has  thus 
acquired  new  significance  as  a  system  of  inspection 
and  review  of  administrative  performance.  '7 

While  this  statement  may  be  less  true  in  state  government, 
other  means  of  controlling  executive  behavior  are  available 
to  the  legislature.   administrative  agencies  can  be  created 
or  eliminated.   rules  of  administrative  procedure  may  be 
proscribed.   the  budgetary  process  may  also  be  used  as  a 
control  mechanism. 

Why  cannot  we  rely  on  the  legislature  to  monitor  admini- 
strative PROCEDURES  AND  PROPOSE  SUCH  REFORMS  AS  ARE  NECESSARY? 

First,  we  must  note  that  the  Ombudsman  is  not  intended  to 
replace  the  legislature  as  the  supervisor  of  the  executive 
branch.   it  is  intended  that  our  system  of  checks  and  balances 
among  the  various  branches  of  government  will  be  improved  by 
providing  the  legislature  with  greater  information  on  current 
administrative  practices.   th  e  office  is  able  to  detect 
patterns  of  maladministration.   it  then  proposes  reforms  to 
the  legislature  in  the  ombudsman's   annual  report  to  that 
BODY.   The  ultimate  imposition  of  controls  or  new  control 


77g.  Galloway,  History  of  the  House  of  Representatives  (New 
York,  1961),  pp.  185-188.   The  development  of  the  Subcommittee  on 
Legislative  Oversight  and  the  Committee  on  Expenditures  in  the 
Executive  Department  are  examples  of  this  growing  function,  and 

recent  Congressional  actions  may  indicate  a  "trend  toward  parti- 
cipation of  Congress  in  the  actual  administration  of  the  laws." 
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mechanisms  is  then  left  to  the  legislature. 

The  processing  of  individual  complaints  is  also  considered 
an  important  function  of  federal,  state  and  local  legislators. 


In  Massachusetts  legislators  say  they  spend  much  of  their 
time,  while  in  session  or  in  recess,  in  constituent  services. 
At  the  federal  level  the  situation  is  much  the  same.   "'Why 


78 


in  the  world,'  a  Senator  recently  asked,  'would  anyone  want  to 
have  another  ombudsman  in  washington?  after  all,  we  have 


535  OF  THEM  ALREADY,   IN  CONGRESS. 


,,,79 


Constituent  service, 


or  casework,  is  supposed  to  be  politically  rewarding  as  well. 
New  Congressmen  are  told  that  their  political  life  may  depend 
on  the  attention  they  devote  to  their  mail.   one  expert 
observer  believes  that  political  self-interest  may  be  the 

80 

prime  motivation  behind  such  casework  activity. 

Casework  often  provides  a  legislator  with  his  most 
continuous  and,  some  believe,  most  rewarding  contact  with  his 
constituency.   one  congressman  has  said  that  three  hundred 
cases  a  week  are  channelled  through  his  office,  and  a  u.  s. 

Senator  from  a  populous  state  may  receive  thousands  of 

ft  1 
letters  each  week.     One  survey  has  indicated,  however,  that 

only  a  small  number  of  these  cases  are  actually  citizen 


7ft 

Massachusetts  League  of  Women  Voters,  The  Great  and  General 

Court:   The  Legislature  of  the  Commonwealth  of  Massachusetts 
(1965),  pp.  26-27. 

79when  Americans  Complain,  p.  57. 
80, 
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When  Americans  Complain,  pp.  73-77. 
When  Americans  Complain,  p.  58. 
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grievances,  perhaps  as  few  as  three  per  week  per  representative. 

Again,  we  must  point  out  that  the  office  of  Ombudsman 
is  not  intended  to  supplant  a  legislator  in  his  casework, 
but  merely  to  supplement  these  vital  activities.   here  in 
the  Commonwealth  legislative  staff  is  limited,  and  the 

legislators  of  both  the  house  and  the  senate  are  hard  pressed 

83 
to  adequately  perform  other  critical  legislative  functions. 

The  Ombudsman  may  be  a  partial  answer  to  this  malady.   He 

will  be  able  to  remove  a  small  part  of  the  legislator's  burden 

by  assuming  responsibility  for  complaints  against  government 

activity.   of  course,  the  largest  part  of  the  casework, 

information  and  other  requests  would  continue  to  be  handled 

84 

DIRECTLY  BY  THE  LEGISLATOR. 

AS  NOTED  PREVIOUSLY,  POLITICAL  SELF-INTEREST  MAY  CAUSE 
MANY  LEGISLATORS  TO  VIEW  SUCH  CASES  WITH  A  PROPRIETARY 
ATTITUDE.    THIS  POLITICAL   INTEREST  AND  BIAS   IS  HEALTHY  IN 
OUR  DEMOCRATIC  SYSTEM.    IT  SHOULD  NOT  LEAD,   HOWEVER,   TO  A 
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TER  GELLHORN  SAMPLED  THE  MAIL  OF  TEN  CONGRESSMEN 

IETY  OF  GEOGRAPHICAL  AREAS  ON  DIFFERENT  DAYS 

ELY  SEPARATED  WEEKS  FROM  JANUARY  TO  OCTOBER  1965. 

STUDY  DID  NOT  PRODUCE  HARD  STATISTICS  ACCORDING 

HOR'S  OWN  ADMISSION,   IT  IS  THE  MOST  INTERESTING, 

,   FACTUAL  STUDY  OF  CONGRESSIONAL  CASEWORK  AVAILABLE. 

CANS'COMPLAIN,   P.  65. 
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Council  of  State  Governments,  Legislative  Staff 
t  Survey  (RM  417),  Table  F.   While  Massachusetts  is 
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ORSE  OFF  THEN  MANY  OF  HER  SISTER  STATES,   THE  STAFFING 
IS  GENERALLY  DEPLORABLE.    SEE  ALSO  COUNCIL  OF  STATE 

s.  Legislative  Reference  Bureaus  and  Library  Services 
1960)  for  an  earlier  view  of  the  staffing  and 
of  these  state  agencies. 

lhorn's  Congressional  study  indicates  that  most  of  the 

s  requests  for  preferment,  or  information. 

would  continue  to  be  the  legislators1.   when  americans 

P.  64. 
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REFUSAL  TO  ENACT  NEW  REFORMS  WHICH  MAY  REDUCE  THE  PRESENT 
LEGISLATIVE  BURDEN.    NOR  SHOULD   IT  LEAD  THE  LEGISLATURE  TO 
HAMSTRING  AN  OMBUDSMAN  BY  RESTRICTING  HIS  WORK  TO  LEGISLATIVE 
REFERRALS.    TH E  NEW   INSTITUTION  CAN  BECOME  AN  EXTREMELY 
USEFUL  TOOL  TO  THE  LEGISLATIVE  BRANCH  OF  GOVERNMENT,  SERVING 
IT   IN  A  COMPLEMENTARY  AND  SUPPLEMENTARY  MANNER. 


Subsection  B:   Administrative  Review  Functions  of  the 

State  Auditor 

One  of  the  closest  institutional  parallels  to  the 

Ombudsman  is  the  legislative  auditor.   He  is  an  independent 

officer  appointed  to  investigate  individual  agencies  and   to 


REPORT  TO  THE  LEGISLATURE  ON  AGENCY  ADMINISTRATIVE  PROCEDURES 
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AND  PRACTICES. 


At  the  federal  level  the  Comptroller  General 


of  the  General  Accounting  Office  performs  this  audit  function. 
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He  is  directed  by  law  to 

investigate  ...  all  matters  relating  to  the 
receipt,  disbursement  and  application  of  public 
funds  ...  and  shall  make  ...  to  congress  at  the 
beginning  of  each  regular  session,  a  report  in 
writing  of  the  work  of  the  general  accounting 
Office....   In  such  regular  report,  or  in  special 
reports  at  any  time  when  congress  is  in  session, 
he  shall  make  recommendations  looking  to  greater 
economy  or  efficiency  in  public  exp end  i tures .87 

Thus  the  Comptroller-General's  office  combines  broad  powers 

of  investigation  with  a  mandate  to  recommend  appropriate 

procedural  changes.   Though  the  thrust  of  this  legislative 
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87 


Rowat,  "The  Spread  of  the  Ombudsman  Idea,"  p.  32. 
Federal  Code  Annotated,  Section  31,  42. 
Federal  Code  Annotated,  Section  31,  53. 
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directive  is  financial,  many  practices  or  procedures  would 

be  within  the  language  of  "efficiency  and  economy." 

At  the  state  level  most  state  governments  have  a  state 

88 


AUDITOR  PROVIDED  FOR   IN  THEIR  CONSTITUTION. 


In  Massachusetts 


THE  AUDITOR   IS  REQUIRED  BY  LAW  TO    "CAREFULLY"  PERFORM  AN 
"ANNUAL"  AUDIT  OF  "ALL  DEPARTMENTS,  OFFICES,   COMMISSIONS, 
INSTITUTIONS,  AND  ACTIVITIES  OF  THE  COMMONWEALTH  INCLUDING 
THOSE  OF  DISTRICTS  AND  OF  AUTHORITIES  CREATED  BY  THE  GENERAL 

89 
Court."    The  auditor  in  the  Commonwealth  actually  has  a 

post-audit  function,  which  is  concerned  primarily  with 

budgetary  and  fiscal  control  of  administrative  practice  and 

procedure.   he  reports  on  the  receipts  and  disbursements  of 

the  agency  and  the  salary  of  personnel,  as  well  as  other 

budget  matters.    more  importantly,  he  may  suggest  changes 

in  the  administrative  or  accounting  procedures  of  state 

agencies,  such  changes  being  designed  to  improve  the  agencies' 
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OPERATING  EFFICIENCY. 


State  auditors  have  a  broad  mandate 


for  the  investigation  of  the  executive,  and  the  functions  of 
the  Ombudsman  are  directly  related  to  this  institution  in  so 
far  as  they  are  concerned  with  improving  administrative  practices 


oo 

Council  of  State  Governments,  The  Book  of  the  States 
(Chicago,  1968),  pp.    134-135. 
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Massachusetts  General  Laws,  Chapter  11,  Section  12. 


See  for  example  "Report  on  the  Administration  Section  of 
the  Department  of  Public  Utilities"  (May  1967-June  1968), 
Buczko-State  Auditor. 

J   "Report  on  the  Administration  Section  of  the  Department 
of  Public  Utilities,"  p.  3. 
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However,  the  auditor  in  Massachusetts  and  elsewhere  is  oriented 
toward  fiscal  irregularities  and  is  overburdened  in  this  area 
alone.   An  Ombudsman  would  once  again  serve  in  a  complementary 
capacity  in  relation  to  this  institution.   expanding  the  staff 
and  facilities  of  the  office  of  auditor  to  handle  citizen 
grievances  might  detract  from  his  fiscal  review  functions. 
These  functions  are  important  to  state  government  and  cannot 
be  made  secondary  to  any  other  administrative  review  function. 


Subsection  C:  Informal  Grievance  Handling 

Recently  many  cities  across  the  country  have  seen  the 

development  of  grievance  columns  in  their  local  newspapers. 

This  began  in  Houston  in  1961  when  the  Chronc i le  established 
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SUCH  A  COLUMN  AND  FOUND   IT  SUPRISINGLY  SUCCESSFUL. 


IN 


St.  Louis  a  grievance  column  was  established  by  the  Globe 
Democrat   and  received  so  many  cases  that  it  dropped  the 
item,  and  it  was  only  recently  revived  in  the  st.  lp u i s 
Sent i nel,  a  weekly  paper.  ^  There  the  column  is  called  A  i  d- 
a-Nabor  and  is  by  far  the  most  successful  feature  of  the 
flegling  newspaper  according  to  its  editor  and  publisher, 
Howard  B.  Woods.   In  testimony  before  a  Senate  subcommittee 

INVESTIGATING  THE  OMBUDSMAN,  HE  NOTED  THAT  " I T   IS  APPARENT  TO 
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Angus  and  Kaplan,  p. 123. 
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U.S.  Congress,  Senate,  Subcommittee  on  Administrative 

Practice  and  Procedure,  "To  Establish  a  Two  year  Study  of  the 

Administrative  Ombudsman,"  90th  Congress,  2nd  Session,  1968. 
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us  at  the  Sent i nel  that  we  were  wise  in  our  judgment.   Already 

THE  AlD-A-NABOR  COLUMN  HAS  DRAWN  MORE  MAIL  THAN  ANY  SINGLE 
FEATURE   IN  THE  NEWSPAPER  ....    MANY  OF  THE  LETTERS  ARE  SEEKING 
ASSISTANCE   IN  HOW  TO  COPE  WITH  GOVERNMENT  -  CITY,   STATE,   AND 

„94 


Federal. 


In  Buffalo  both  the  Courier  Express  and  the 


Evening  News  answer  written  requests  for  information  and 
assistance  sent  to  their  grievance  columns.   a  survey  of  letters 
sent  to  one  of  these  features  in  the  first  six  months  of  its 
operation  indicates  that  they  deal  primarily  with  government, 
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notably  local  government  services.    th e  extensive  use  of 
these  columns  by  our  citizenry  and  their  popularity  with  the 
reading  public  indicates  a  need  for  an  ombudsman. 

In  Buffalo  and  in  Sweden,  where  an  Ombudsman  and  an 
active  press  exist  side  by  side,  they  have  worked  closely 
together.    newspapers  are  unable  to  require  government 
cooperation,  since  they  have  no  legal  authority  to  investigate 
citizens'  complaints.   th e  existence  of  a  local  or  state 
Ombudsman  may,  in  some  instances,  cause  the  discontinuance  of 
these  grievance  columns,  since  he  would  be  able  to  be  more 
effective,  theoretically  at  least.   however,  this  does  not 
mean  that  the  press  would  not  continue  to  cover  the  ombudsman's 
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activity.    They  would  publicize  his  critique  of  various 
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"Establish  Two  Year  Study  of  Administrative  Ombudsman," 

See  also  Appendix  e. 
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See  Appendix  for  list  of  complaints  by  type  and  number. 


Gellhorn,  Ombudsman  and  OTHERSt  p. 227. 
^Gellhoma^  QflBt-pLSM^N  a"o  Othcrs,  p. 228-229. 
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ADMINISTRATIVE  PRACTICES;   INDEED,   PUBLIC  OPINION   IS  THE 

Ombudsman's  court  of  last  resort. 

Subsection  D:   Institutional  Relationships  to  Governmental 
Modernization  in  Massachusetts 

In  December  of  1968  then  Governor  John  Volpe  and  his 
Commissioner  of  Administration  and  Finance,  Anthony  De  Falco, 
unveiled  a  plan  for  the  modernization  of  government  in  Massa- 
chusetts.    Financed  by  the  United  States  Department  of 
Housing  and  Urban  Development  and  prepared  by  the  Office  of 


Planning  and  Program  Coordination,  the  study  proposed  a  regroup- 
ing OF  STATE  AGENCIES  INTO  TWELVE  DEPARTMENTS  WHICH  WOULD 

ALLOW  FOR  EFFECTIVE  POLICY  CONTROL  BY  THE  GOVERNOR  AND   IMPROVED 

99 
DELIVERY  OF  GOVERNMENTAL  SERVICES. 

How  would  an  Ombudsman  relate  to  this  effort?   In  light 
of  the  fact  that  many  of  the  problems  of  state  administration 
can  be  traced  to  the  proliferation  of  agencies,  would  it  not 
be  better  to  place  the  agency  within  the  proposed  structure? 
More  specifically,  how  does  the  Ombudsman  relate  to  the  new 
Office  of  Administration  and  to  its  duty  to  supervise  and 
regulate  administrative  practices? 


State  Office  of  Planning  and  Program  Coordination, 
"Modernization  of  the  Government  of  the  Commonwealth  of 
Massachusetts,"  (December,  1968) 
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Modernization  of  the  Government  of  Massachusetts,  p. 15. 
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First,  let  us  note  that  the  Ombudsman  is  ordinarily  a 

creature  of  the  legislative  rather  than  the  executive  branch 

100 


OF  GOVERNMENT. 


However  the  definition  of  what  the  office 


MOST  OFTEN  "IS"   IS  NOT  AS  IMPORTANT  AS  A  DECISION  ON  WHAT   IT 
OUGHT  TO  BE.    TH E  QUESTION   IS  WHAT  PLACEMENT  MAKES  THE  BEST 
SENSE? 


We  cannot  say  that  the  establishment  of  such  an  Ombuds- 
man IN  THE  EXECUTIVE  BRANCH  WOULD  RENDER  THE  INSTRUMENTALITY 

impotent.   nor,  in  the  same  vein,  is  it  unreasonable  to  rely 
on  the  Office  of  Administration  to  police  agency  procedural 
practices.   However,  we  should  note  the  limitations  of  such 
an  approach. 

It  would  be  difficult  for  the  head  of  one  agency,  even 
the  new  Secretary  of  Administration,  to  publicly  expose 
irregularities  in  the  operations  of  a  sister  department. 
Secondly,  we  might  assume  that  the  Secretary,  if  assigned 
responsibility  for  the  processing  of  citizen  grievances, 
would  be  subject  to  pressure  to  modify  his  findings  when  it 
was  politically  expedient  to  do  so.   this  pressure  might 
originate  with  the  chief  executive  or  other  state  agencies. 
Even  if   he  resisted  this  pressure  in  the  most  stalwart 
manner,  many  citizens  would  believe  that  the  system  was  less 
than  pure  and  not  designed  to  give  their  complaints  an 
adequate  hearing.   these  individuals  might  decline  to  tender 
the  i  r  gr  i  evances. 
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Modernization  of  the  Government  of  Massachusetts,"  P. 24. 
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The  proposed  Office  of  Administration  would  certainly 
provide  an  excellent  procedural  regulatory  mechanism.   as  an 
analogy,  it  is  equally  true  that  while  executive  budget 
controls  work,  an  independent  audit  is  also  desirable.   such 
dual  control  devices  are  common  in  both  business  and  govern- 
MENT.  Should  we  not  also  have  an  independent  evaluation  of 
administrative  procedures  as  they  affect  the  citizens  of  this 
Commonwealth?   The  legislature  should  have  such  a  device 
responsible  to  it  and  not  to  the  executive. 

Could  the  Office  of  Consumer  Affairs  function  as  a 

101 
representative  of  the  consumer  of  government  services? 

The  proposed  Office  of  Consumer  Affairs  is  designed  to  regulate 

private  industry  to  insure  the  consumers  of  the  commonwealth 

fair  dealing  and  practices.   it  will  possess  a  broad  range  of 

regulatory  powers,  which  will  allow  it  to  control  abusive 

practices.   in  its  ideal  form  it  might  have  a  large  number  of 
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REGIONAL  AND  EVEN  NEIGHBORHOOD  OFFICES. 


There  can  be  no 


doubt  that  should  modernization  be  adopted  and  should  an 
Ombudsman  be  established,  the  agencies  would  work  in  tandem  in 
many  areas.   hopefully,  cooperation  would  be  a  byword  of  the 
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A  DESCRIPTION  OF  THE  OFFICE  OF  CONSUMER  AFFAIRS  DECLARES 

ITS  MISSION  TO  BE!    " TO  PROTECT  AND  ENHANCE  THE  CONSUMER'S 

OPTIONS   IN  THE  WAY  HE  SPENDS  HIS  MONEY  FOR  GOODS  AND  SERVICES...." 

The  MISSION  IS  TO  BE  ACCOMPLISHED  through  A  COMPREHENSIVE 

REGULATORY  SCHEME  WHICH  WILL  CONTROL  LEGAL  MONOPOLIES,   PREVENT 

FRAUDULENT  PRACTICES  AND  SUPERVISE  CERTAIN  PRICE  FIXING  MECHANISMS. 

"MODERNIZATION  OF  THE  GOVERNMENT  OF  MASSACHUSETTS,"  P. 24. 
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Some  experts  envision  such  offices  conveniently  located 

in  every  area  of  the  state,  with  a  sufficient  staff  to  insure 
prompt  response  to  complaints.   Staff  discussions,  Office  of 
Planning  and  Program  Coordination  (January  1969). 


40 


relationship.   however,  in  order  to  develop  a  more  complete 
system  for  redress  of  grievances,  the  ombudsman  must  remain  free 
to  criticize  all  executive  governmental  operations.,  including 
the  Office  of  Consumer  Affairs. 

Subsection  E:   The  Totality  of  Institutional  Relationships: 

The  Ombudsman  and  Government 

What  is  happening  to  government  today?  Many  political 

scientists  say  that  there  is  a  growing  gap  between  the  American 
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CITIZEN  AND  HIS  GOVERNMENT. 


Following  are  some  of  the 


symptoms  of  this  socio-political  malady: 

(1)  The  consumer  of  government  services  is  confused  by 
the  complexity  of  the  administrative  mechanisms  needed  to  run 

A  MODERN  GOVERNMENT.    He  HAS  DIFFICULTY  UNDERSTANDING  THE 

maze  of  intergovernmental  relationships  and  interagency  ties 
that  are  found  in  many  programs. 

(2)  He  feels  remote  from  government,  alienated  by  a 
bureaucracy  he  cannot  come  to  know  personally  or  deal  with 
i nd  i  v  i  dually. 

(3)  Individuals  are  under-represented  in  a  structure 
which  is  primarily  designed  for  interest  grjup  participation 
in  i  ts  act  i  v  i  t i  es. 

(4)  Citizens  lacking  the  time,  money  or  knowledge  are 
unable  to  register  their  grievances  under  the  present  system. 
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D.  Nelson  and  E.  Price,  "Realignment,  Readjustment, 

Reform:   The  Impact  of  the  Ombudsman  on  American  Constitutional 

and  Political  Institutions,"  The  Annals,  p.  128.   (Hereafter 

c i ted  as  Nelson.  ) 
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(5)  Civil  servants  are,  in  certain  circumstances,  overly 
defensive  and  even  occasionally  overbearing  in  their  attempts 
to  stifle  grievances. 

(6)  Festering  problems  of  taxation,  discrimination, 
crime  of  deterioration  of  the  environment  produce  a  cynical 

104 

view  on  the  part  of  citizens  toward  governmental  activity. 

All  over  the  world  the  growth  of  positive  govern- 
ment HAS  SURGED  UPWARD  DURING  THE  PAST  QUARTER 
CENTURY  OR  MORE,  WITH  A  CONSEQUENT  MULTIPLICATION 
OF  DANGERS  FROM   IMPROPER  USE  OF  GOVERNMENTAL 
POWER. 105 

What  can  be  done  to  avert  this  opportunity  for  the  abuse 
of  power,  and  how  can  we  insure  an  active  and  progressive 
government  which  does  not  disregard  the  rights  of  the  citizens 

IT  SERVES?    IS  AN  OMBUDSMAN  THE  ANSWER?   We  SHOULD  FIRST  NOTE 

that  good  government  depends  on  good  people. 

the  first  line  of  protection  everywhere  lies  in 
attempts  to  provide  able  and  conscientious 
personnel  striving  for  the  highest  quality  of 
performance.   but  experience  both  in  america  :i 
and  elsewhere  shows  that  achievement  in  this 
respect  is  likely  to  be  uneven....   th  e  second 
line  of  defense  is  procedural  safeguards. 
Our  American  achievement  in  the  development  and 
refinement  of  procedural  safeguards  is  a  great 

and  significant  one  probably  by  a  wide  margin 

the  best  in  the  world. 106 

the  structure  of  the  procedural  safeguards  as  well  as 

their  number  and  variety  is  commensurate  with  the  complexity 

of  the  governmental  machinery  we  wish  to  control.   no  single 

agency,  scheme  or  device  will  be  able  to  insure  the  protection 

of  the  citizen  or  the  efficacy  of  the  governmental  process. 


104 
105t 


Nelson,  pp.  129-130. 


K.  Davis,  "Ombudsman  in  America:   Officers  to  Criticize 
Administrative  Action,"  University  of  Pennsylvania  Law  Review 
CIX  (June  1961),  1057,  1059. 

Davis.  "Ombudsman  in  America..." 
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What  we  must  attempt  to  do  is  design  an  entire  system  of 

regulation  and  supervision  which  will,  at  one  and  the  same 
time,  improve  the  delivery  of  governmental  services  and 

promote  the  confidence  and  pride  of  the  public  servant, 

while  insuring  the  satisfaction  of  the  individual  recipient 

of  government  services.   th i s  requires! 

(1  )   the  improvement  and  clarification  of  administrative 

regulatory  codes; 

(2)  The  strengthening  of  the  representation  of  the 
general  consuming  public  in  the  administrative  process, 

(3)  Reorganization  and  rev i tal i zat ion  of  internal 
administrative  review  systems  through  the  simplification  of 
appeal  procedures  and  the  improvement  of  agency  attitudes 
toward  consumer  grievances; 

(4)  Increased  citizen  access  to  judicial  review  through 
improved  legal  aid  services;  along  with  substantial  reforms 
designed  to  increase  the  speed  and  efficiency  of  the  judicial 
review  process; 

(5)  The  encouragement  of  active  involvement  in  citizens' 
grievances  by  the  state's  auditor,  comptroller,  attorney 
general  or  governor  by  providing  adequate  staff,  funds  and 
motivation  for  the  resolution  of  citizens'  complaints; 

(6)  Increased  flow  of  information  from  state  agencies, 
on  their  functions,  programs  and  procedures; 

(7)  Strengthening  of  state  legislatures  by  the  provision 
of  adequate  staff  and  facilities  to  the  individual  legislator 

107 
AND  THE  STANDING  COMMITTEES. 
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th i s  general  outline  of  a  suggested  system  of  procedural 
safeguards  is  developed  in  greater  detail  in  nelson,  th e  annals, 
pp.  131-136. 
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Sect  ion  III 


An  Ombudsman  in  Massachusetts 


Subsection  A:  The  Ombudsman:   A  New  Administrative 

Control  Device 

No  single  control  device  can  be  totally  responsible  for 

insuring  the  efficacious  and  equitable  functioning  of  the 

administrative  process.   Many  institutions  have  a  role  to 

PLAY   IN  REGULATING  GOVERNMENT  PROCEDURES  AND  PRACTICES.    It 

was  also  noted  that  the  array  of  existing  institutions  are 
not  adequate,  and  a  role  exists  for  a  new  control  mechanism. 

Before  proposing  legislation  which  might  be  used  to 
implement  such  a  procedural  reform,  let  us  define  more  pre- 
cisely the  institution  of  which  we  are  speaking.   what  do  we 

MEAN  BY  THE  TERM  " Om B U D S M A N " ?   WHAT  ARE  THE  FUNCTIONS  OF  THE 

office,  and  what  are  the  goals  it  seeks  to  accomplish? 

In  Swedish,  the  word  ombud  means  a  representative,  and 
the  term  ombudsman  may  be  useo  to  designate  a  variety  of 
representatives  including  lawyers,  diplomats,  and  legis- 
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LATORS. 


The  Parliamentary  Agent  of  Justice,  the  R i ksdagens 
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Just i t i eombudsman,  may  be  the  Ombudsman,  but  there  are  others. 
In  international  parlance,  however,  the  term  is  used  to 
designate  a  specific  institution.   i  say  this,  while  recognizing 
that  certain  officials  may  be  referred  to  by  that  title  who 

110 
DO  NOT  FIT  THE  COMMON  DEFINITION  OF  THAT  OFFICE. 


108 


109 
110. 


Anderson,  Ombudsman  for  American  Government?,  p.  1. 
Anderson,  Ombudsman  for  American  Government?,  p.  1. 


The  term  "executive  Ombudsman"  is  particularly  misleading, 
since  the  office  is  almost  always  viewed  as  a  creature  of  the 
leg  i slature. 
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A  PROFESSOR  AT  CARLETON  UNIVERSITY   IN  OTTAWA,  CANADA, 

HAS  SUGGESTED  THE  FOLLOWING  DEFINITION: 

He  is  an  independent  and  POLITICALLY  NEUTRAL 
officer  of  the  legislature,  usually  provided  for 
in  the  constitution,  who  receives  and  investigates 
complaints  from  the  public  against  administrative 
action,  and  who  has  the  power  to  criticize  and111 
publicize,  but  not  to  reverse,  such  action. 

While  it  should  be  emphasized  that  a  constitutional  basis 

is  not  a  necessity,  this  is  a  good  working  definition  of  the 

i nst i  tut  i  on. 

to  define  the  institution  further,  let  us  list,  in 

112 

a  general  way,  the  activities  of  the  office: 

(1)  Receipt  of  Complaints:   The  Ombudsman  receives 
complaints  from  individuals  who  believe  that  they  have  been 
mistreated  in  the  public  administrative  process. 

(2)  Initial  Response :   If  the  Ombudsman  believes  that 

THE  COMPLAINT   IS  (a)  PREMATURE,   (b)  UNFOUNOED,  OR  (c)  OUTSIDE 

OF  HIS  JURISDICTION,  HE  MAY  DISMISS  THE  COMPLAINT  WITH  AN 

113 
EXPLANATION  OF  HIS  GROUNDS  FOR  DOING  SO. 

(3)    I  NVEST  I  GAT  I  ON:    If  THE  COMPLAINT  WARRANTS   INVES- 
TIGATION, the  Ombudsman  may  request  an  explanation  from  the 

APPROPRIATE  ADMINISTRATOR  OF  EXAMINE  AGENCY  FILES  AND  HOLD 


111 
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Rowat,  "The  Spread  of  the  Ombudsman  Idea",  p.  36. 
The  list  of  activities  is  taken  from  Gwyn,  pp. 


39-40. 
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Of  course,  the  office  may  direct  the  complainant  to 

the  appropriate  agency,  if  the  complaint  is  premature  or  out 

of  his  jur i sd i ct i  on. 
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administrative  hearings. 

(4)  General  Inspection:   The  Ombudsman  may  also  invest- 
igate ADMINISTRATIVE  PRACTICES  AND  PROCEDURES  WHICH  COME  TO 

HIS  ATTENTION  FROM  OTHER  SOURCES,   SUCH  AS   INSPECTION  OF 

115 
operating  government  agencies. 

(5)  Remed i al  Act i on :   When  an  administrative  error  or 
malpractice  is  discovered,  the  office  may  suggest  procedural 
changes  to  the  agency  itself  or  to  other  control  mechanisms 
within  the  executive  branch.   the  ombudsman  may  publicize 
errors  which  are  not  corrected  by  appropriate  executive  action. 
he  may  suggest  specific  statutory  reforms  to  the  legislature, 
or  he  may,  if  a  violation  of  the  law  has  occurred,  bring  the 
matter  to  the  attention  of  the  attorney  general. 

it  is  important  to  note,  however,  that  the  ombudsman 
cannot  prosecute  any  individual  administrator  or  compel  any 
administrative  action  whatsoever.   such  control  devices  must 
remain  with  other  institutions.   primary  reliance  will  con- 
tinue to  be  placed  on  executive  control  devices  or  legislative 

ACT  I  ON. 
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If  the  complaint  is  determined  to  be  unfounded  at  any 
the  process,  the  ombudsman  should  explain  the 
rative  action  and  give  the  reasons  for  its  validity 
omplainant.   it  is  only  by  doing  this  that  we  can 
he  protection  of  the  administrator  from  unfounded 
m  in  the  future. 

Other  administrative  agencies,  such  as  the  state 
or  the  proposed  office  of  administration  would  be 
y  responsible  for  periodic  evaluations  of  agency 
es.   it  is  important,  however,  that  the  ombudsman  be 
initiate  his  own  investigations,  should  he  become 
possibly  erroneous  administrative  actions. 
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(6)   General  Report:   In  addition  to  any  special  reports, 
the  office  may  prepare  an  annual  report  which  suggests 
general  changes  in  administrative  practice  and  procedure. 
This  annual  report  is  submitted  to  the  legislature. 


Goals  of  the  Ombudsman 

The  Ombudsman  attempts  to  accomplish  two  broad  social 

objectives.   The  first  is  THE  I  MPROVEMENT  of  PUBL  I  C  ADM  I  N  I  s- 

116 


TRAT  I  ON. 


The  OFFICE  SPURS  administrative  agencies  to 


self-improvement  by  its  mere  existence  as  well  as  through 
special  reports.   the  annual  report  furthers  this  progress 
by  pointing  out  to  the  legislature  ways  to  improve  existing 
administrative  practices  which  are  undesirable.   the  increased 
faith  of  the  general  public  in  the  administrative  process 
makes  government  run  smoother  by  promoting  a  spirit  of  active 
cooperation.   finally,  civil  servants,  shielded  from  unwarranted 
abuse,  have  higher  morale  and  tend  to  perform  their  duties 
with  greater  efficiency. 

The  second  goal  of  the  institution  is  the  protection 
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OF   I  ND  I  V  I  DUAL  C  I  T  I  ZENS. 


Grievances  against  unfair  or 


ABUSIVE  ADMINISTRATIVE  PRACTICES  ARE  REDRESSED.    NOT  ONLY 
THE   INDIVIDUAL  COMPLAINANT  BUT  SOCIETY  AS  A  WHOLE  BENEFITS 
FROM  THE  CORRECTION  OF  SUCH  ABUSES  OF  POWER,  SINCE  THE  GOV- 
ERNMENTAL PROCESS   IS   IMPROVED.    MOREOVER,  CITIZENS  BRINGING 
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Gwyn,  p.  41-42. 
Gwyn,  p.  42-43. 
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SUCH  COMPLAINTS  LEARN  TO  HAVE  A  MORE  EFFECTIVE  RELATIONSHIP 
WITH  OTHER  STATE  AGENCIES  THROUGH  A  BETTER  KNOWLEDGE  OF 
THEIR  PROCEDURES.    AND  THE  APPREHENSION  OF  CITIZENS  WHO  MUST 
FACE  A  BEW I LDER I NGLY  COMPLEX  PUBLIC  ADMINISTRATION   IS 
GREATLY  REDUCED. 


yardsticks  for  measuring  the  institution 

In  1968  the  Kerner  Commission  Report  declared: 

we  are  convinced,  on  the  record  before  the 
Commission,  that  the  frustration  reflected  in 
the  recent  disorders  results,  in  part  at  least, 
from  the  lack  of  accessible  and  visible  means  of 
establishing  the  merits  of  grievances  against  the 
agencies  of  local  and  state  government,  including 
but  not  limited  to  the  police. 
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The  Commission  noted  that  throughout  the  country  various 

ADMINISTRATIVE  CONTROL  DEVICES  HAD  BEEN  PROPOSED.    It  DID  NOT 

recommend  any  particular  solution  or  specific  form  of  the 
institution.   However,  the  report  did  suggest  that  the 
following  criteria  be  met! 

(1)  i ndependence  should  be  assured  by  separation  from 
existing  agencies  and  by  either  legislative  appointment  or 
executive  appointment  for  an  extended  term  with  removal  in 
the  hands  of  the  legislature. 

(2)  Adequate  Staff  and  Funding  is  required  if  the 
responsibilities  of  the  agency  are  to  be  discharged  and  the 
full  operational  costs  adequately  met. 

(3)  General  Jurisdiction  should  be  provided  so  that  the 
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Report  of  the  National  Advisory  Committee  on  Civil 

Disorders  (New  York,  1968),  p.  291. 
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agency  can  be  free  to  operate  in  as  many  areas  as  practical. 

(4)  Adequate  Powers  to  subpoena  witnesses  and  documents, 
hold  hearings  and  suggest  remedial  action  must  be  given  to 
the  agency. 

(5)  Access  to  the  grievance  mechanism  must  be  free 
and  unrestricted;  as  many  officers  as  practical  SHOULD  BE 

OPENED. 

(6)  Part i c i pat i on  of  the  complainant  in  the  grievance 

process  is  desirable  to  insure  his  satisfaction  with  the 
119 

PROCEDURE. 


A  Reminder  of  the  Limitations  of  the  Inst i tut  ion 

One  of  the  leading  proponents  of  the  Ombudsman  in  America 

is  Professor  Stanley  V.  Anderson,  who  has  said  that  "Among 

the  Ombudsman's  worst  enemies  are  some  of  his  best  friends: 

120 


those  who  expect  too  much  of  him." 


Those  who  are  familiar 


with  government  know  that  no  reform  is  a  panacea.   The  Ombudsman 

can  improve  the  operation  of  a  basically  sound  and  honest 

ADMINISTRATION  but  cannot  right  all  the  wrongs  of  our 

CONTEMPORARY  SOCIETY.    HE  CAN   INSURE  MODEST  PROGRESS,  BUT  NOT 

121 
radical  reform. 

The  Ombudsman,  as  an  external  critic  of  public  adminis- 
tration, WILL  NOT  BE  A  PATHFINDER  BLAZING  TRAILS  TO  MAJOR 


1  19 

^Report  of  the  National  Advisory  Committee  on  Civil  Dis- 
orders, p.  292.   Since  the  author's  remarks  are  an  abbreviation 
of  the  text  which  may  have  broader  implications,  the  entire 
recommendation  is  reprinted  in  appendix  d 
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Anderson, "Pol  I t i cs  and  Proposals,"  p.  155. 
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"Politics  and  Proposals,"  pp  155-58. 
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PROCEDURAL   INNOVATIONS.    RATHER,   HE  WILL  BE  A  COMMENTATOR  ON 
ADMINISTRATIVE  PRACTICES,  AN  ADVISOR  TO  THOSE  WHO  WISH  REFORM 
IF  HE   IS  TO  FUNCTION  EFFICIENTLY,  HE  CANNOT  BE  CONSTANTLY 
CHALLENGING  THE  SYSTEM.    HE  MUST  BE  PATIENT  AND  FRIENDLY, 
ALBEIT  FIRM  AND  PERSISTENT,  AND  MUST  WIN  THE  RESPECT  OF 

123 

THOSE  HE  WORKS  WITH. 
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When  Americans  Complain,  p.  225. 
When  Americans  Complain,  p.  229-30. 
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Subsection  B:         STATUTORY  PROPOSAL 

FOR  THE 

COMMONWEALTH  OF  MASSACHUSETTS 


The  following  proposed  legislation  is  based  on  a  Model 
Ombudsman  statute  prepared  by  Walter  Gellhorn  and  the  Hawaiian 
Ombudsman  Act  (and  to  some  degree  the  Ombudsman  proposal 
of  Representative  James  Nolen).   The  commentary  relies 
heavily  on  the  annotations  found  in  gellhorn's  model  bill 
as  well  as  staff  discussions  of  the  office  of  planning  and 
Program  Coordination,  State  Office  of  Administration  and 
Finance.   The  discussions  were  a  response  to  the  questionnaire 
found  in  Appendix  F.   They  were  not,  however,  limited  to 
the  issues  raised  therein. 

The  author  has  made  a  genuine  effort  to  include  all 
points  of  view  that  were  expressed  during  staff  discussions 
in  the  commentary.   in  addition  the  note  following  the 
commentary  states  the  view  of  those  persons  in  the  office  of 
Planning  and  Program  Coordination  (OPPC)  who  did  not  agree 

WITH  THE  CONCEPT   ITSELF  OR  WHO,   FOR  VARIOUS  REASONS,  OPPOSED 
THE  MANNER,   TIMING,  OR  SPECIFIC  PROVISION  OF  THE  LEGISLATION. 
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The  Commonwealth  of  Massachusetts 
IN  THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  SIXTY-NINE 

An  Act 

creating  the  office  of  ombudsman  in  the  commonwealth 
of  Massachusetts. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same 
as  follows: 

SECTION  1.   DEFINITIONS.   As  used  in  this  Act,  the  term 
(a)   "Administrative  Agency"  means  any  department  or  other 
governmental  unit,  any  official,  or  any  employee  of  the 
Commonwealth  of  Massachusetts;  but  does  not  include 

(1)  any  court  or  judge  or  appurtenant  judicial  staff, 

(2)  the  General  Court,  its  Committees,  and  its  staff, 

(3)  the  Governor,  the  Lieutenant  Governor,  the  Attorney 
General,  the  Secretary,  the  Treasurer,  the  State  Auditor, 

and  their  personal  staffs, 

(4)  an  entity  of  the  federal  government, 

(5)  a  multi-state  governmental  entity, 

(6)  any  instrumentality  of  any  political  subdivision 
of  the  state, 

(7)  any  officer  or  employee  of  the  state  police. 
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COMMENT:   Traditionally  the  courts  are  immune  from  extra- 
judicial SCRUTINY  OR  INTERFERENCE.    TH E  APPELLATE  MACHINERY 
IS  DESIGNED  SPECIFICALLY  TO   INSURE  FAIRNESS  AT  EVERY 
STAGE  OF  THE  LEGAL  PROCESS.    LEGISLATORS  AND  THE  COMMITTEES 
AND  STAFF  OF  THE  LEGISLATURE  ARE  THE  BASIC  LAW-MAKING 
AND  REGULATORY  BODY   IN  OUR  POLITICAL  SYSTEM  AND  SHOULD 
NOT  BE  SUBJECT  TO  SUCH  A  REVIEW  PROCESS.    IN  ADDITION 
THEY,   AS  WELL  AS  THE  GOVERNOR  AND  OTHER  CONSTITUTIONAL 
OFFICERS,  ARE  DIRECTLY  ANSWERABLE  TO  THE  ELECTORATE, 
THEIR  CONDUCT   IN  OFFICE    AND    ARE   SUBJECT  TO  CONSTANT 
POLITICAL  EXAMINATION.    THOUGH  SPECIFIC  REFERENCE  TO 
THE  EXCLUSION  OF  ENTITIES  OF  THE  FEDERAL  GOVERNMENT  OR 
MULTI-STATE  AGENCIES   IS  PERHAPS  UNNECESSARY,   IT  DOES 
SPECIFY  THE  LIMITATION  OF  THE  OFFICE  TO  STATE  AGENCIES 
OVER  WHICH  THE  LEGISLATURE  MAY  EXERCISE  CONTROL.    THOUGH 
EVERY  PROVISION  OF  THIS  SECTION  WAS  SUBJECT  TO  SOME 
DISAGREEMENT,   THE  FINAL  TWO  EXCLUSIONS  UNDER  SUB-SECTIONS 
6  AND  7  OF  2(a)  CAUSED  THE  MOST  CONFLICT.    THOSE  WHO 

argued  for  their  exclusion  declared  that  local  government 
should  not  have  such  a  system  imposed  on  it  by  the  state. 
Local  governments  should  be  permitted  to  establish  their 
own  grievance  procedures,  tailored  to  local  conditions 
and  coordinated  with  the  state  ombudsman.   it  was  pointed 
out, however,  that  a  citizen  under  this  system  may  have 
difficulty  in  ascertaining  the  correct  office,  local  or 
state,  to  register  a  grievance  when  he  is  not  sure  of 
the  jurisdictional  limitations  involved.   th e  exclusion 
of  the  police  was  opposed  on  the  ground  that  no  functional 
difference  between  that  and  any  other  department  could 
be  shown.   the  exclusion  was  based  on  a  belief  that  the 
Ombudsman  would  require  public  trust  and  confidence  to 
perform  his  functions,  and  the  inclusion  of  the  police 
in  the  present  political  atmosphere  may  adversely  affect 
this  public  confidence.   despite  the  opinions  of  the 
majority  of  the  staff,  the  author  agrees  with  the  latter 
argument  and  has  thus  excluded  the  police. 

(b)   "Administrative  Act"  includes  any  action,  omission, 

decision,  recommendation,  practice  or  procedure,  but  does 

not  include  the  preparation  or  presentation  of  legislation. 

COMMENT:   The  latter  part  of  the  section  excluding  the 

PREPARATION  OR  PRESENTATION  OF  LEGISLATION  WAS  WRITTEN 
AS  ANOTHER  DEVICE  TO  PROTECT  THE   INTEGRITY  OF  THE  LEGIS- 
LATIVE PROCESS. 

SECTION  2.   ESTABLISHMENT.   The  office  of  Ombudsman  is 

HEREBY  ESTABLISHED  AS  AN   INDEPENDENT  AGENCY  OF  THE  COMMON- 
WEALTH of  Massachusetts. 
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COMMENT:   Discussion  of  the  reasons  for  the  independence 
of  the  agency  will  follow  in  the  section  on  appointment 
(Section  3).   We  are  here  laying  the  firm  theoretical 
foundation  of  independence,  though  obviously  the  actual 
extent  of  independence  is  determined  by  the  provisions 
for  appointment  and  removal. 

SECTION  3.   APPOINTMENT.   A  committee  appointed  by  the 

Governor,  composed  of  five  persons,  no  more  than  three  of 

whom  are  affiliated  with  the  same  political  party,  shall 

nominate  an  Ombudsman.   This  officer  of  the  General  Court  shall 

then  be  appointed  by  majority  vote  of  each  house. 

COMMENT:   This  provision  is  contrary  to  both  the  Gellhorn 
model,  which  calls  for  executive  appointment,  and  the 
Hawaiian  Act,  which  provides  for  appointment  by  the 
legislature.   it  has  been  argued  that  an  executive  appointee 
will  find  it  difficult  to  critiicze  any  action  of  the 
executive  branch  of  government.   |t  has  also  been  contended 
that  the  executive  is  the  traditional  appointing 
power  in  America.   The  committee  appointment  method  was 
suggested  by  several  members  of  the  oppc  staff.   |t  has 
the  advantage  of  avoiding  direct  executive  appointment 
and  dependence,  while  retaining  a  substantial  role  for 
the  legislature. 

SECTION  4.   QUALIFICATIONS.   No  person  may  serve  as 

Ombudsman  within  two  years  of  the  last  day  on  which  he  served 

as  a  member  of  the  legislature,  or  while  he  is  a  candidate 

for  or  holds  any  other  state  or  local  office,  except  a 

judicial  office,  or  while  he  is  engaged  in  any  other  occupation 

for  reward  or  profit. 

COMMENT:   Walter  Gellhorn  feels  that  any  pronouncement 

ON  QUALIFICATIONS   IS  EITHER  SUPERFLUOUS  OR  UNDULY  RESTRICTING. 
HE  SIMPLY  SAYS  THAT  THE  OMBUDSMAN  SHOULD  BE  EQUIPPED  TO 
HANDLE  CERTAIN  PROBLEMS  AND  SHOULD  NOT  BE  ACTIVELY   INVOLVED 
IN  PARTISAN  AFFAIRS.    TH  E  ABOVE  SECTION   IS  MORE  SPECIFIC 
AND  WILL  PROVIDE,   IT   IS  BELIEVED,   A  GREATER   INSULATION 
OF  THE  OFFICE  FROM  THE  POLITICAL  ARENA.    TH E  AUTHOR  HAS 
ADDED  AN   INJUNCTION  AGAINST  LOCAL  OFFICEHOLDERS  AND  HAS 
EXEMPTED  THE  JUDICIARY   IN  THE  BELIEF  THAT  THE  FORMER 
INCREASES  POLITICAL   INSULATION  AND  THE  LaTTER   INCREASES 
THE  FIELD  OF  CANDIDATES  WHILE  NO T  S E V ER EL Y  AF F EC T  I  NG  THAT 
PR  I NC  IPLE. 
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SECTION  5.   TERM  OF  OFFICE.   (a)   The  Ombudsman  shall 

SERVE  FOR  A  TERM  OF  SIX  YEARS,   UNLESS  REMOVED  BY  A  VOTE  OF 
TWO-THIRDS  OF  THE  MEMBERS  OF  THE  SENATE  UPON  THEIR  DETERMINING 
THAT  HE  HAS  BECOME   INCAPACITATED  OR  HAS  BEEN  GUILTY  OF  NEGLECT 
OF  DUTY  OR  MISCONDUCT;   (b)   If  THE  OFFICE  OF  OMBUDSMAN  BECOMES 

vacant  for  any  cause,  the  deputy  ombudsman  shall  serve  as 
acting  Ombudsman  until  an  Ombudsman  has  been  appointed  for 
a  full  term. 

COMMENT:   The  term  of  office  should  be  long  enough  to  allow 

FOR  A  PERIOD  OF  OVERLAP  BETWEEN  GOVERNORS.    TH  E  OMBUDSMAN 
SHOULD  BE   I NSULATED  FROM  POL  I  T  I  CAL  CONSIDERATIONS  BUT  NOT 
ISOLATED  FROM  LEGISLATIVE  CONTROL.    TH E  SIX  YEAR  TERM 
WAS  TAKEN  FROM  THE  HAWAIIAN  STATUTE,   BUT  THE  PROVISION 
FOR  REMOVAL  BY  TWO-THIRDS  OF  THE  SENATE  RATHER  THAN  TWO- 
THIRDS  of  both  Houses  is  different  from  both  the  Gellhorn 
and  the  Hawaiian  Act.   I  believe  it  is  a  needlessly  high 
majority.   a  provision  considering  the  requirement  of  a 
June  appointment  to  further  insulate  the  Ombudsman  from 
the  pol  i  t  i  cal  process  was  considered  abd  rejected  as  unneces- 
SARY. 

SECTION  6.   SALARY.   The  Ombudsman  shall  receive  the 
same  salary,  allowances  and  related  benefits  as  the  chief 
Justice  of  the  Supreme  Judicial  Court  of  the  Commonwealth. 
COMMENT:   Setting  the  salary  in  this  way  insures  a  high 

DEGREE  OF  PRESTIGE  FOR  THE  OFFICE  AND  PREVENTS  FUTURE 
DISPUTES,  WHICH  MAY  HAVE  A  POLITICAL  BASIS,  ON  THE  LEVEL 
OF  REMUNERATION.    TH  E  HAWAIIAN  ACT  AND  SOME  STAFF  MEMBERS, 
DESIRING  SPECIFICITY,   RECOMMENDED  A  STATED  AMOUNT  BE  USED. 

SECTION  7.   ORGANIZATION  OF  OFFICE.   (a)  The  Ombudsman 

MAY  SELECT,   APPOINT,   AND  COMPENSATE  AS  HE  MAY  SEE  FIT  (WITHIN 
THE  AMOUNT  AVAILABLE  BY  APPROPRIATION)  SUCH  ASSISTANTS  AND 
EMPLOYEES  AS  HE  MAY  DEEM  NECESSARY  TO  DISCHARGE  HIS  RESPON- 
SIBILITIES UNDER  THIS  ACT;  PROVIDING  THAT  HE  SHALL  CONSULT 
WITH  THE  APPROPRIATE  STATE  PERSONNEL  AGENCY  BEFORE  MAKING 

SUCH  AN  APPOINTMENT  AND  SHALL  MAKE  EVERY  EFFORT  TO  CONFORM 
TO  STANDARO  STATE  PERSONNEL  PRACTICES. 
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(b)  The  Ombudsman  shall  designate  one  of  his  assistants 
to  be  the  Deputy  Ombudsman,  with  authority  to  act  in  his 
stead  when  he  himself  is  disabled  or  absent  for  a  protragted 
per iod  of  t i  me. 

(c)  The  Ombudsman  may  delegate  to  other  members  of  his 

staff  any  of  his  authority  or  duties  under  this  act  except 

this  power  of  delegation  and  the  duty  of  formally  making 

recommendations  to  administrative  agencies  or  reports  to  the 

Governor  or  the  General  Court. 

COMMENT:   It  is  the  belief  of  the  staff  that  the  office- 
holder MUST  HAVE  THE  MAXIMUM  AMOUNT  OF  FREEDOM  POSSIBLE 

in  the  selection  and  removal  of  staff,  the  setting  of 
salaries  and  the  general  use  of  funds  appropriated.   it 
was  felt,  however,  that  every  effort  should  be  made  by 
the  Ombudsman  to  conform  to  accepted  state  personnel 
practices;  without  forcing  such  action  the  provision 
suggests  it  and  requires  consultation.   th  e  designation  of 
a  Deputy  is  necessary  if  the  office  is  to  continue,  should 
something  happen  to  the  ombudsman.   however,  even  this 
provision  was  made  with  some  staff  reservations. 

SECTION  8.  POWERS.   The  Ombudsman  shall  have  the 

FOLLOWING  POWERS! 

(a)  HE  MAY   INVESTIGATE,  ON  COMPLAINT  OR  ON  HIS  OWN 
MOTION,   ANY  ADMINISTRATIVE  ACT  OF  ANY  ADMINISTRATIVE  AGENCY. 

(b)  He  may  prescribe  the  method  by  which  COMPLAINTS 

ARE  TO  BE  MADE,   RECEIVED,   AND  ACTED  UPONJ  HE  MAY  DETERMINE 
THE  SCOPE  AND  MANNER  OF   INVESTIGATIONS  TO  BE  MADE;  AND, 
SUBJECT  TO  THE  REQUIREMENTS  OF  THIS  ACT,  HE  MAY  DETERMINE 
THE  FORM,   FREQUENCY,   AND  DISTRIBUTION  OF  HIS  CONCLUSIONS 
AND  RECOMMENDATIONS. 

(c)  HE  MAY  REQUEST  AND  SHALL  BE  GIVEN  BY  EACH  ADMINISTRA- 
TIVE AGENCY  THE  ASSISTANCE  AND   INFORMATION  HE  DEEMS  NECESSARY 
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for  the  discharge  of  his  responsibilities;  he  may  examine 
the  records  and  documents  of  all  administrative  agencies; 
and  he  may  enter  and  inspect  premises  within  any  administrative 
agency's  control. 

(d)  He  may  issue  a  subpoena  to  compel  any  person  to 
appear,  give  sworn  testimony,  or  produce  documentary  or  other 
evidence  the  ombudsman  deems  relevant  to  a  matter  under  his 

I NQU I RY. 

(e)  He  may  undertake,  participate  in,  or  cooperate 

with  general  studies  or  inquiries,  whether  or  not  related 

to  any  particular  administrative  agency  or  any  particular 

administrative  act,  if  he  believes  they  may  enhance 

knowledge  about  or  lead  to  improvements  in  the  functioning 

of  administrative  agencies. 

COMMENT:   Though  every  subsection  of  Section  8  was  subject 
to  some  disagreement,  the  above  represents  the  consensus 
of  the  responding  staff  members  on  the  powers  of  the 
agency.   the  section  is  identical  to  the  provisions  of 
the  model  act.   it  attempts  to  provide  only  those  powers 
necessary  to  the  proper  functioning  of  the  office.   |t 
is  to  be  expected  that  the  work  of  the  office  shall  be 
conducted  primarily  in  response  to  citizens*  complaints. 
It  is  desirable  to  permit  the  officeholder  to  undertake 
investigations  or  studies  on  his  own  initiative.   some 
foreign  statutes  require  complaints  to  be  made  in  writing, 
but  such  requirements  might  be  better  set  in  light  of  the 
Ombudsman's  experience.   The  requirement  of  formal  hearings 
is  not  made,  but  the  power  to  subpoena  witnesses,  produce 
documentary  evidence  and  hold  such  hearings  is  given 
subject  to  the  limitations  found  in  the  section  dealing 
with  the  rights  and  duties  of  witnesses.   th  e  power  to 
subpoena  witnesses,  produce  papers,  and  inspect  premises 
will  probably  be  used  only  infrequently,  though  the 
capacity  to  do  so  is  desirable. 

SECTION  9.   MATTERS  APPROPRIATE  FOR  INVESTIGATION. 

An  appropriate  subject  for  investigation  is  an  administrative 

act  of  an  agency  which  might  be: 
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(1)  CONTRARY  TO  LAW  OR  REGULATION; 

(2)  UNREASONABLE,   UNFAIR,   OR  OPPRESSIVE; 

(3)  MISTAKEN   IN  LAW  OR  ARBITRARY   IN  ASCERTAINMENTS  OF  FACT; 

(4)  IMPROPER   IN  MOTIVATION  OR  BASED  ON   IRRELEVANT 
CONS  I  DERAT I ONS  J 

(5)  UNCLEAR  OR   INADEQUATELY  EXPLAINED  WHEN  REASONS 
SHOULD  HAVE  BEEN  REVEALED; 

(6)  INEFFICIENTLY  PERFORMED;  OR 

(7)  OTHERWISE  ERRONEOUS. 

COMMENT:   The  statute  sets  these  extremely  general  provi- 
sions as  guidelines  for  the  work  of  the  Ombudsman. 
Subsection  (3)  attempts  to  cover  those  situations  where 
A  decision  is  based  on  an  extremely  flimsy  factual  foun- 
dation.  The  Hawaiian  Act  uses  the  words  "mistake  of 
fact,"  but  such  a  provision  may  be  misconstrued  as  an 
invitation  to  the  officeholder  to  substitute  his  judgment 
for  that  of  competent  state  administrators.   in  addition 
the  Hawaiian  Act  provides  that  the  Ombudsman  may  inves- 
tigate ACTS  UNACCOMPANIED  BY  AN  ADEQUATE  STATEMENT  OF 

REASONS.   This  might  be  misconstrued  as  a  new  requirement 

THAT  ALL  ADMINISTRATIVE  ACTS  BE  ACCOMPANIED  BY  A  STATEMENT 
OF  REASONS  FOR  THE  ACTION.    THOUGH  THE  PRIME  RESPONSIBILITY 
FOR  ADMINISTRATIVE  EFFICIENCY  WILL  CONTINUE  TO  REST 
ELSEWHERE,   INEFFICIENTLY  MADE  DETERMINATIONS  MUST  COME 
WITHIN  THE  PURVIEW  OF  THE  OFFICE.    SUBSECTION  (7)   IS  A 
CATCH-ALL  PROVISION  DESIGNED  TO  COVER  OFFICIAL  RUDENESS 
AND  OTHER  ERRORS. 

SECTION  10.   ACTION  ON  COMPLAINTS,  (a)   The  Ombudsman 
may  receive  a  complaint  from  any  source  concerning  an  admin- 
istrative act.   he  shall  conduct  a  suitable  investigation 
into  the  acts  complained  of  unless  he  believes  that 

(1)  the  grievance  pertains  to  a  matter  outside  the 
Ombudsman's  power; 

(2)  the  complainant's  interest  is  insufficiently  related 
to  the  subject  matter; 

(3)  the  complaint  is  trivial,  frivolous,  vexatious 
or  not  made  in  good  faith; 
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(4)  other  complaints  are  more  worthy  of  attention; 

(5)  the  Ombudsman's  resources  are  i nsuff  i  c  i  ent f^r 
i  nvest i  gat  ion;  or 

(6)  the  complaint  has  been  too  long  delayed  to  justify 
present  examination  of  its  merit  or  is  based  on 

an  administrative  action  completed  three  years 

prior  to  the  time  it  was  brought  to  his  attention. 

The  Ombudsman^  declining  to  investigate  a  complaint  shall 

not,  however,  bar  him  from  proceeding  on  his  own  motion  to 

inquire  into  the  matter  complained  about  or  into  related 

problems; 

COMMENT:   The  duty  to  act  should  not  be  imposed  on  the 
Ombudsman.   He  should  be  free  to  reject  those  complaints 
which  are  not  worthy  of  consideration.   th e  specific  listing 
illustrates  six  types  of  complaints  which  may  be  rejected. 
Subsection  (6)  provides  for  a  specific  statute  of  limita- 
tions.   A  NUMBER  OF  OPPC  STAFF  MEMBERS  FELT  THAT  SUCH 

specificity  was  necessary  and  thus  gellhorn's  general 
language  was  not  used.   th  e  provision  of  a  statute  of 
limitations  is  in  line  with  foreign  practice,  where  such 
time  limits  run  from  twelve  months  to  ten  years. 

(b)  The  Ombudsman  may  exercise  his  powers  without 

regard  to  the  finality  of  any  administrative  act,  though 

he  may  require  a  complainant  to  pursue  other  remedies  or 

channels  of  complaint  open  to  him  before  the  ombudsman  accepts 

the  complaint. 

COMMENT:  Neither  the  Hawaiian  Act  nor  the  Gellhorn  model 

WOULD  REQUIRE  THE  EXHAUSTION  OF  ADMINISTRATIVE  REMEDIES 
PRIOR  TO  ACTION  BY  THE  OMBUDSMAN.    HOWEVER,   IT  WAS  THE 
AUTHOR'S  FEELING  THAT  THE  ABOVE  LANGUAGE  CLARIFIES  THE 
INTENTION  TO  ALLOW  THE  OMBUDSMAN  TO  REJECT  A  PREMATURE 
COMPLAINT  WHILE  ALSO  ALLOWING  HIM  TO  PROCEED,   SHOULD  THE 
EXIGENCIES  OF  THE  SITUATION  DEMAND   IT. 
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(c)  If  the  Ombudsman  decides  (1)  not  to  investigate 

A  COMPLAINT,  he  shall  inform  the  complainant  of  that  decision 

AND  SHALL  STATE  HIS  REASONS;   (2)  TO   INVESTIGATE  A  COMPLAINT, 
HE  SHALL  NOTIFY  THE  COMPLAINANT  OF  HIS  DECISION,   AND  HE  SHALL 
NOTIFY  THE  AGENCY  OF  HIS   INTENTION  TO   INVESTIGATE. 

COMMENT:   This  fullnotice  provision,  based  on  the  Hawaiian 
Act,  while  it  may  be  somewhat  burdensome,  is  designed  to 
insure  that  the  appropriate  agency  and  the  complainant 
are  notified  of  every  action  the  ombudsman  intends  to 
take.   The  requirement  that  the  Ombudsman  state  his 
reasons  for  rejecting  a  complaint  is  meant  to  insure  the 
fulfillment  of  the  agency's  educational  function.   wh  i l e 
gellhorn  has  said  that  there  are  instances,  such  as  when 
complaints  are  plainly  psychopathic  rather  than  govern- 
mental, when  a  statement  of  reasons  for  rejection  is 
difficult,  i  believe  we  can  rely  on  the  ombudsman's  judgment 
to  avoid  those  difficulties  with  a  tactful  response. 

(d)  After  completing  his  investigation  of  a  complaint, 

the  Ombudsman  shall  inform  the  complainant,  the  agency  and, 

when  appropriate,  the  legislator  who  has  referred  the  complaint, 

of  the  action  taken. 

COMMENT:  Again  we  have  a  full  notice  provision  that  is 
designed  to  supplement  sections  11,  12,  and  13  following. 
While  some  may  feel  that  specifically  requiring  the 
Ombudsman  to  inform  a  legislative  intermediary  is  unnecessary, 
since  this  would  normally  be  a  matter  of  routine,  the 
author  feels  that  individual  legislators  may  feel  more 
comfortable  with  the  provision  if  it  ts  mandated. 

(e)   A  LETTER  TO  THE  OMBUDSMAN  FROM  A  PERSON   IN  ANY 

institution  under   the  control  of  an  administrative  agency 

of  the  Commonwealth  must  be  immediately  forwarded  unopened 

to  the  Ombudsman. 

COMMENT:   This  provision  is  designed  to  insure  ready 

access  to  the  Ombudsman  without  fear  of  reprisal  or  official 

i nterference. 

SECTION  11.  CONSULTATION  WITH  AGENCY.  Before  announcing 

A  CONCLUSION  OR  RECOMMENDATION  THAT  CRITICIZES  AN  ADMINISTRATIVE 
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AGENCY  OR  ANY  PERSON,   THE  OMBUDSMAN  SHALL  CONSULT  WITH 
THAT  AGENCY  OR  PERSON.    TH E  OMBUDSMAN  SHALL  NOT   IN  ANY  PUBLIC 
REPORT  CRITICIZE  ANY   INDIVIDUAL  BY  NAME  WHO  HAS  PERMANENT, 
TEMPORARY  OR  PROVISIONAL  CIVIL  SERVICE  STATUS.   (TH I S   IS  AN 
OPT  I  ONAL  PROV I S ION.  ) 

COMMENT:   The  first  part  of  this  provision  was  considered 
vital  by  all  oppc  staff  responding  to  the  questionnaire. 
There  was  considerable  debate  over  the  imposition  of  a 
requirement  that  the  ombudsman  should  not  criticize  any 
individual  of  a  permanent,  temporary  or  provisional  civil 
service  status  by  name.  many  felt  that  it  is  sufficient 
to  criticize  an  agency  or  office  without  naming  the  speci- 
fic individuals  involved.   there  was  no  consensus  and  so 
the  item  was  left  as  optional. 

SECTION  12.   RECOMMENDATIONS,  (a)  If,  having  considered 

A  COMPLAINT,   THE  OMBUDSMAN   IS  OF  THE  OPINION  THAT  AN  ADMINISTRA- 
TIVE AGENCY  SHOULD  (l)  CONSIDER  THE  MATTER  FURTHER,   (2)  MODIFY 
OR  CANCEL  AN  ADMINISTRATIVE  ACT,   (3)  ALTER  A  REGULATION  OR 
RULING,   (4)  EXPLAIN  MORE  FULLY  THE  ADMINISTRATIVE  ACT   IN 
QUESTION,   OR  (5)  TAKE  ANY  OTHER  STEP,   HE  SHALL  STATE  HIS 
RECOMMENDATIONS  TO  THE  AGENCY.    |F  THE  OMBUDSMAN  SO  REQUESTS, 
THE  AGENCY  SHALL,   WITHIN  THE  TIME  SPECIFIED  BY  THE  OMBUDSMAN, 
INFORM  HIM  OF  THE  ACTION  TAKEN  ON  HIS  RECOMMENDATIONS  OR  THE 
REASONS  FOR  NOT  COMPLYING  WITH  THEM. 

COMMENT:   It  is  important  to  note  that  this  sub-section 
fully  illustrates  the  nature  of  the  ombudsman's  power. 
He  cannot  compel  administrative  action  or  inaction.   He 
is  in  no  way  intended  to  be  a  super  administrator.   he 
may  advise,  he  may  suggest,  but  he  cannot  demand. 

(b)   If  the  Ombudsman  believes  that  an  administrative 

action  has  been  dictated  by  laws  whose  results  are  unfair 

or  otherwise  objectionable,  he  shall  bring  this  to  the  attention 

of  the  General  Court. 
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COMMENT:   The  Ombudsman  is  not  expected  to  be  a  general 

AGENCY  OF  SOCIAL  REFORM,   BUT  HE  MUST  NOT  BLIND  HIMSELF  TO 
LAWS  WHICH  HAVE  UNJUST  RESULTS. 

SECTION  13.   PUBLICATION  OF  RECOMMENDATIONS.   The 
Ombudsman  may  publish  his  conclusions,  recommendations,  and 
suggestions  by  transmitting  them  to  the  governor,  the 
General  Court, or  any  of  its  committees,  the  press  or  others 
who  may  be  concerned.   when  publishing  an  opinion  adverse 
to  an  administrative  agency  or  official,  he  shall  (unless 
excused  by  the  agency  or  official  affected)  include  the  substance 
of  any  statement  the  administrative  agency  or  official  may 
have  made  to  him  by  way  of  explaining  past  difficulties  or 
present  rejection  of  the  ombudsman's  proposals. 

COMMENT:   If  persuasion  fails,  the  Ombudsman  must  be 

PERMITTED  TO  GO  TO  THE  BAR  OF  PUBLIC  OPINION.   If  HE  DOES 
SO,  HOWEVER,  HE  MUST  BE  REQUIRED  TO  MAKE  PUBLIC  THE  OTHER 
SIDE  OF  THE  STORY.    THIS  SECTION  ALLOWS  PUBLICATION  BUT 
PROTECTS  THE  AGENCY  BY  REQUIRING  THAT   ITS  VIEWS  BE  GIVEN 
AN  ADEQUATE  EXPOSURE. 

SECTION  14.   REPORTS.   In  addition  to  whatever  reports 
he  may  make  from  time  to  time,  the  ombudsman  on  or  before 
February  1  of  each  year  shall  report  to  the  General  Court 
and  the  Governor  concerning  the  exercise  of  his  functions 
during  the  preceding  calendar  year.  insofar  as  the  report 
may  criticize  named  agencies  or  officials,  it  must  also  incjluoe 
the  substance  of  their  replies  to  criticism.   (|f  the 
optional  provision  of  section  12  has  not  been  adopted,  include 
the  following:  In  discussing  matters  with  which  he  has  dealt, 
the  Ombudsman  need  not  identify  those  immediately  concerned 
if  to  do  so  would  cause  needless  hardship.) 

SECTION  15.   DISCIPLINARY  ACTION  AGAINST  PUBLIC 
PERSONNEL.   If  the  Ombudsman  has  reason  to  believe  that 
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ANY  PUBLIC  OFFICIAL,   EMPLOYEE  OR  OTHER  PERSON  HAS  ACTED   IN 
A  MANNER  WARRANTING  CRIMINAL  OR  DISCIPLINARY  PROCEEDINGS, 
HE  SHALL  REFER  THE  MATTER  TO  THE  APPROPRIATE  AUTHORITIES. 

SECTION  16.   OMBUDSMAN'S  IMMUNITIES,  (a)  No  Proceeding, 

OPINION,  OR  EXPRESSION  OF  THE  OMBUDSMAN  SHALL  BE  REVIEWABLE 
IN  ANY  COURT; 

(b)  NO  CIVIL  ACTION  SHALL  LIE  AGAINST  THE  OMBUDSMAN 
OR  ANY  MEMBER  OF  HIS  STAFF  FOR  ANYTHING  DONE  OR  SAID  OR 
OMITTED   IN  DISCHARGING  THE  RESPONSIBILITIES  CONTEMPLATED  BY 

th  i  s  Act ; 

(c)  Neither  the  Ombudsman  nor  any  member  of  his  staff 

SHALL  BE  REQUIRED  TO  TESTIFY  OR  PRODUCE  EVIDENCE   IN  ANY 
JUDICIAL  OR  ADMINISTRATIVE  PROCEEDING  CONCERNING  MATTERS 
WITHIN  HIS  OFFICIAL  COGNIZANCE,   EXCEPT   IN  A  PROCEEDING  BROUGHT 
TO  ENFORCE  THIS  ACT. 

COMMENT:  Subsection  (a)  precluding  judicial  review, 
recognizes  that  the  ombudsman  issues  no  orders  and  takes 
no  steps  that  bar  anyone  from  pursuing  pre-existing  remedies. 
Subsection  (b)  precludes  harrassment  of  the  Ombudsman  by 
civil  suit  and  is  similar  to  the  immunity  enjoyed  by  the 
judiciary.   (it,  of  course,  does  not  prevent  the  bringing 
of  a  criminal  action,  where  appropriate.)   subsection 
(c)  prevents  the  disruption  of  the  ombudsman's  work  by 
requiring  him  to  appear  and  testify  about  information  he 
has  received  (often  confidentially)  while  performing  his 
DUTIES.   One  STAFF  MEMBER  feels  we  have  gone  too  far  in 

THE  EXTENSION  OF   IMMUNITY,   EVEN  THOUGH  THIS  PROVISION   IS 
SIMILAR  TO  PROVISIONS  FOUND   IN  THE  HAWAIIAN  ACT  AND 

Gellhorn's  MODEL. 

SECTION  17.   RIGHTS  AND  DUTIES  OF  WITNESSES.   (a)   A 

PERSON  REQUIRED  BY  THE  OMBUDSMAN  TO  PROVIDE   INFORMATION  SHALL 
BE  PAID  THE  SAME  FEES  AND  TRAVEL  ALLOWANCES  AS  ARE  EXTENDED 
TO  WITNESSES  WHOSE  ATTENDANCE  HAS  BEEN  REQUIRED   IN  THE  COURTS 
OF  THIS  STATE. 
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(b)  A  person  who,  with  or  without  service  of  compulsory 
process,  provides  oral  or  documentary  information  requested 

by  the  Ombudsman  shall  be  accorded  the  same  privileges  and 
immunities  as  are  extended  to  witnesses  in  the  courts  of  this 
state,  and  shall  also  be  entitled  to  be  accompanied  and  advised 
by  counsel  during  questioning. 

(c)  if  a  person  refuses  to  respond  to  the  ombudsman's 
subpoena,  refuses  to  be  examined  or  engages  in  obstructive 
misconduct,  the  ombudsman  shall  certify  the  facts  to  the 
Superior  Court.   The  court  shall  thereupon  issue  an  order 
directing  the  person  to  appear  before  the  court  to  show 
cause  why  he  should  not  be  punished  as  for  contempt.   th  e 
order  and  a  copy  of  the  ombudsman's  certified  statement  shall 
be  served  on  the  person.   thereafter  the  court  shall  have 
jurisdiction  of  the  matter.   th e  same  proceedings  shall  be 
held,  the  same  penalties  may  be  imposed,  and  the  person  charged 
may  purge  himself  of  the  contempt  in  the  same  way  as  in  the 
case  of  a  person  who  has  committed  a  contempt  in  the  trial 

of  a  civil  action  before  the  court. 

SECTION  18.  OBSTRUCTION.   A  person  who  willfully  obstructs 

OR  HINDERS  THE  LAWFUL  ACTIONS  OF  THE  OMBUDSMAN  OR  HIS  STAFF 
OR  WILLFULLY  REFUSES  TO  COMPLY  WITH  THEIR  LAWFUL  DEMANDS, 
SHALL  BE  FINED  NOT  MORE  THAN  ONE  THOUSAND  DOLLARS. 

SECTION  19.   RELATION  TO  OTHER  LAWS.   The  provisions 

OF  THIS  ACT  ARE   IN  ADDITION  TO  AND  DO  NOT   IN  ANY  MANNER  LIMIT 
OR  AFFECT  THE  PROVISIONS  OF  ANY  OTHER  ENACTMENT  UNDER  WHICH 
ANY  REMEDY  OR  RIGHT  OF  APPEAL   IS  PROVIDED  FOR  ANY  PERSON,  OR 
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ANY  PROCEDURE   IS  PROVIDED  FOR  THE   INQUIRY   INTO  OR   INVESTIGATION 
OF  ANY  MATTER.    Th  E  POWERS  CONFERRED  ON  THE  OMBUDSMAN  MAY 
BE  EXERCISED  NOTWITHSTANDING  ANY  PROVISION   IN  ANY  ENACTMENT 
TO  THE  EFFECT  THAT  ANY  ADMINISTRATIVE  ACTION  SHALL  BE  FINAL 


AND  UNAPPEALABLE. 
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Subsection  C:   Critique  of  Ombudsman  Proposal 
The  Ombudsman  concept  should  not  be  introduced  at  a 
time  when  we  are  attempting  to  make  all  of  state  government 
more  responsive  to  the  people  it  serves.   it  is  almost  as  if 
we  are  admitting  defeat  prior  to  the  inauguration  of  the  modernization 
program.   Modernization  does  three  things  to  improve  govern- 
ment-citizen relations:   (1)  the  new  structure  is  designed 
to  be  more  responsible  to  the  governor  who  can  then  directly 
relate  to  the  electorate,  (2)  CLEAR  lines  of  authority  and 
responsibility  will  be  established  so  that  the  citizen  will 
know  where  and  how  to  redress  grievances  and  the  stream- 
lined structure  will  quickly  respond,  (3)  finally,  the  new 
cabinet  office  of  administration  will  be  able  to  spot  and 
correct  patterns  of  administrative  abuse  and  neglect.   do  not 
these  reforms  obviate  the  call  for  an  ombudsman?   even  if  they 
do  not,  should  we  not  wait  to  see  how  the  new  administrative 
mechanism  functions  before  we  start  designing  or  employing 
such  a  control  device. 

There  are  other  questions  which  should  be  asked  at 
this  time.   The  Nolen  bill  for  an  Ombudsman  has  not  been 
passed  by  either  House.  Will  not   the  combination  of  this 
bill  with  the  modernization  act  only  succeed  in  increasing 
opposition  to  both?  Secondly,  what  will  be  the  effect  on 
the  civil  servants  of  the  commonwealth?  state  employees, 
already  uneasy  over  modernization,  may  become  more  so, 
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We  do  not  even  have  to  reach  the  question  of  the  total 
desirability  of  the  office  in  view  of  its  possible  long- 
range  effect  on  morale.   we  can  say  "not  now". 

This  discussion  has  not  alluded  to  the  many  substantive 
questions  which  should  be  asked.   scandanavian  countries 
have  an  entirely  different  political  climate.   isn't  it 
naive  to  suppose  that  we  can  transfer  this  governmental 
institution  to  the  united  states?  the  ombudsman  needs  much 
more  study.   why  should  massachusetts  experiment  with  a  new 
device?  Why  should  the  Commonwealth  adopt  a  new,  Sherlock 
Holmes  bureaucratic  overlay  without  adequate  information  on 
the  functioning  of  the  office  in  the  american  governmental 
context?  Finally,  we  might  note  that  the  Ombudsman  to  some 
extent  duplicates  the  functions  of  the  state  auditor, 
Commissioner  of  Administration  and  Finance,  the  Attorney 
General,  the  legislators.   We  do  not  need  another  Ombudsman. 
We  have  a  great  many  officials  and  agencies  who  presently 
assume  the  duties  of  an  ombudsman. 
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Model  Ombudsman  Statute 
A  BILL 

TO  ESTABLISH  THE  OFFICE  OF  OMBUDSMAN 
IN 

(Enactment  clause  in  locally  appropriate  form) 


Section  1  SHORT  TITLE.   This  act  may  be  cited  as  The 
(insert  name  of  state,  city,  or  other  entity)  Ombudsman 

Act. 

Section  2.  DEFINITIONS.   As  used  in  this  Act,  the  term 

(a)  "Administrative  agency"  means  any  department  or 
other  governmental  unit,  any  official,  or  any  employee 

of  (state,  city,  or  other  entity  involved)  acting 

or  purporting  to  act  by  reason  of  connection  with  

(again  insert  name  of  state,  city,  or  other  entity); 

but  it  does  not  include  (1)  any  court  or  judge  or  appur- 
tenant JUDICIAL  STAFF,   (2)  THE  MEMBERS,   COMMITTEES,  OR 

staffs  of  the  (insert  name  of  the  legislative  body, 

e.g.,  City  Council)  or  (3)  the  (insert  title  of 

chief  executive)  or  his  personal  staff. 

(b)  "Administrative  act"  includes  every  action  (such 
as  decisions,  omissions,  recommendations,  practices,  or 
procedures)  of  an  administrative  agency. 

Section  3.   ESTABLISHMENT  OF  OFFICE.   The  office  of 
Ombudsman  is  hereby  established  as  an  independent  agency 
of  (insert  name  of  state,  city,  or  other  entity). 

Section  4.   APPOINTMENT.   The  (insert  title  of 

chief  executive)  shall  appoint  the  Ombudsman,  subject  to 
confirmation  by  two-thirds  of  the  members  of  each  chamber 

of  the  (insert  name  of  legislative  body)  present 

and  voting. 

Section  5.  QUALIFICATIONS.   The  Ombudsman  shall  be 

A  PERSON  WELL  EQUIPPED  TO  ANALYZE  PROBLEMS  OF  LAW,   ADMIN- 
ISTRATION   AND  PUBLIC  POLICY,   AND  SHALL  NOT  BE  ACflVELY 
INVOLVED   IN  PARTISAN  AFFAIRS. 

Section  6.   TERM  OF  OFFICE.   (a)  The  Ombudsman 
shall  serve  for  a  term  of  five  years,  unless  removed 
by  vote  of  two-thirds  of  the  members  of  each  of  the  two 

chambers  of  the  (insert  name  of  legislative  body) 

upon  their  determining  that  he  has  become  incapacitated 
or  has  been  guilty  of  neglect  of  duty  or  misconduct; 
(b)  If  the  office  of  Ombudsman  becomes  vacant  for  any 
cause,  the  Deputy  Ombudsman  shall  serve  as  Acting  Ombuds- 
man until  an  Ombudsman  has  been  appointed  for  a  full 

TERM. 
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Section  7.  SALARY.   The  Ombudsman  shall  receive  the 

SAME  SALARY,   ALLOWANCES,   AND  RELATED  BENEFITS  AS  THE  CHIEF 
JUDGE  OF  THE  HIGHEST  COURT  OF  (NAME  OF  STATE) 

Section  8.  ORGANIZATION  OF  OFFICE,  (a)  The  Ombudsman 
may  select,  appoint,  and  compensate  as  he  may  see  fit 
(within  the  amount  available  by  appropriation)  such 
assistants  and  employees  as  he  may  dddm  necessary  to 
discharge  his  responsibilities  under  this  act; 

(b)  The  Ombudsman  shall  designate  one  of  his  assis- 
tants to  be  the  Deputy  Ombudsman,  with  authority  to  act 
in  his  stead  when  he  himself  is  disabled  or  protractedly 

ABSENT ; 

(c)  The  Ombudsman  may  delegate  to  other  members  of 
his  staff  any  of  his  authority  or  duties  under  this 

Act  except  this  power  of  delegation  and  the  duty  of  formally 
making  recommendations  to  administrative  agencies  or 

reports  to  the  (insert  title  of  chief  executive) 

or  the  (insert  name  of  legislative  body). 

Section  9.  POWERS.  The  Ombudsman  shall  have  the  following 
powers : 

(a)  He  may  investigate,  on  complaint  or  on  his  own 
motion,  any  administrative  act  of  any  administrative 
agency; 

(b)  He  may  prescribe  the  methods  by  which  complaints 
are  to  be  made,  received,  and  acted  upon;  he  may  determine 
the  scope  and  manner  of  investigations  to  be  made;  and, 
subject  to  the  requirements  of  this  act,  he  may  determine 
the  form,  frequency,  and  distribution  of  his  conclusions 
and  recommendations; 

(c)  He  may  request  and  shall  be  given  by  each 

ADMINISTRATIVE  AGENCY  THE  ASSISTANCE  AND   INFORMATION  HE 
DEEMS  NECESSARY  FOR  THE  DISCHARGE  OF  HIS  RESPONSIBILITIES; 
HE  MAY  EXAMINE  THE  RECORDS  AND  DOCUMENTS  OF  ALL  ADMINIS- 
TRATIVE agencies;  AND  HE  MAY  ENTER  AND   INSPECT  PREMISES 
WITHIN  ANY  ADMINISTRATIVE  AGENCY'S  CONTROL. 

(d)    HE  MAY   ISSUE  A  SUBPOENA  TO  COMPEL  ANY  PERSON 

to  appear,  give  sworn  testimony,  or  produce  documentary 
or  other  evidence  the  ombudsman  deems  relevant  to  a  matter 
under  his  i nqu i ry. 

(e)   He  may  undertake,  participate  in,  or  cooperate 
with  general  studies  or  inquiries,  whether  or  not  related 
to  any  particular  administrative  agency  or  any  particular 
administrative  act,  if  he  believes  that  they  may  enhance 
knowledge  about  or  lead  to  improvements  in  the  functioning 
of  administrative  agencies. 

Section  10.  MATTERS  APPROPRIATE  FOR  INVESTIGATION. 
(a)   In  selecting  matters  for  his  attention,  the  Ombudsman 
should  address  himself  particularly  to  an  administrative 
act  that  might  be 

1.  contrary  to  law  or  regulation; 

2.  unreasonable,  unfair  oppressive,  or  inconsistent 
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WITH  THE  GENERAL  COURSE  OF  AN  ADMINISTRATIVE  AGENCY'S 
FUNCT  I  ON  I  NG ; 

3.  MISTAKEN   IN  LAW  OR  ARBITRARY   IN  ASCERTAINMENTS  OF 

FACT  ; 

4.  improper  in  motivation  or  based  on  irrelevant 
cons  i  derat  i ons  j 

5.  unclear  or  inadequately  explained  when  reasons 
should  have  been  revealed; 

6.  inefficiently  performed;  or 
7 •  otherwise  objectionalbe; 

Section  11.  ACTION  ON  COMPLAINTS,  (a)  The  Ombudsman  may 
receive  a  complaint  from  any  source  concerning  an  admin- 
istrative act.   he  shall  conduct  a  suitable  investigation 
into  the  things  complained  of  unless  he  believes  that 

1  .  the  complainant  has  available  to  him  another  remedy 
or  channel  of  complaint  which  he  could  reasonably  be 
expected  to  use ; 

2.  the  grievance  pertains  to  a  matter  outside  the 
Ombudsman's  power; 

3.  the  complainant's  interest  is  insufficiently  related 
to  the  subject  matter; 

4.  the  complaint  is  trivial,  frivolous,  vexatious,  or 
not  made  i n  good  faith; 

5.  other  complaints  are  more  worthy  of  attention; 

6.  the  Ombudsman's  resources  are  insufficient  for 
ad  lou ate  investigation;  or 

/'.  the  complaint  has  been  too  long  delayed  to  justify 
present  examination  of  its  merit. 

The  Ombudsman's  declining  to  investigate  a  complaint 
shall  not,  however,  bar  him  from  proceeding  on  his  own 
motion  to  inquire  into  the  matter  complained  about  or 
into  related  problems; 

(b)  After  completing  his  consideration  of  a  complaint 
(whether  or  not  its  has  been  investigated)  the  Ombudsman 
shall  suitably  inform  the  complainant  and,  when  appro- 
priate,  THE  ADMINISTRATIVE  AGENCY  OR  AGENCIES  INVOLVED. 

(c)  A  LETTER  TO  THE  OMBUDSMAN  FROM  A  PERSON   IN  A  PLACE 
OF  DETENTION  OR   IN  A  HOSPITAL  OR  OTHER   INSTITUTION  UNDER 
THE  CONTROL  OF  AN  ADMINISTRATIVE  AGENCY  SHALL  BE   IMMEDIATELY 
FORWARDED,   UNOPENED,   TO  THE  OMBUDSMAN. 

Section  12.  CONSULTATION  WITH  AGENCY.  Before  announcing 

A  CONCLUSION  OR  RECOMMENDATION  THAT  CRITICIZES  AN  ADMINISTRA- 
TIVE AGENCY  OR  ANY  PERSON,   THE  OMBUDSMAN  SHALL  CONSULT  WITH 
THAT  AGENCY  OR  PERSON. 

Section  13.  RECOMMENDATIONS,  (a)  If,  having  considered 

A  COMPLAINT  AND  WHATEVER  MATERIAL  HE  DEEMS  PERTINENT, 

the  Ombudsman  is  of  the  opinion  that  an  administrative 

AGENCY  SHOULD  1)  CONSIDER  THE  MATTER  FURTHER,  2)  MODIFY 
OR  CANCEL  AN  ADMINISTRATIVE  ACT,   3)  ALTER  A  REGULATION 
OR  RULING,  4)  EXPLAIN  MORE  FULLY  THE  ADMINISTRATIVE 
ACT   IN  QUESTION  OR  5)  TAKE  ANY  OTHER  STEP,   HE  SHALL 

state  his  recommendations  to  the  administrative  agency. 
If  the  Ombudsman  so  requests,  the  agency  shall,  within 
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the  time  he  has  specified,  inform  him  about  the  action 
taken  on  his  recommendations  or  the  reasons  for  not 
comply  i  ng  with  them ; 

(b)  If  the  Ombudsman  believes  that  an  administrative 
action  has  been  dictated  by  laws  whose  results  are  unfair 
or  otherwise  objectionable,  he  shall  bring  to  the  

(NAME  OF  LEGISLATIVE  BODy)'S  NOTICE  HIS  VIEWS  CONCERNING 
DESIRABLE  STATUTORY  CHANGE. 

Section  14.  PUBLICATION  OF  RECOMMENDATIONS.  The 
Ombudsman  may  publish  his  conclusions,  recommendations, 

and  suggestions  by  transmitting  them  to  the  

(title  of  chief  executive),  the  (name  of  legislative 

body)  or  any  of  its  committees,  the  press,  and  others 
who  may  be  concerned.   when  publishing  an  opinion  adverse 
to  an  administrative  agency  or  official  he  shall  (unless 
excused  by  the  agency  or  official  affected)  include  the 
substance  of  any  statement  the  administrative  agency 
or  official  affected)  include  the  substance  of  any 
statement  the  administrative  agency  or  official  may 
have  made  to  him  by  way  of  explaining  past  difficulties 
or  present  rejection  of  the  ombudsman's  proposals. 

Section  15.  REPORTS.  In  addition  to  whatever  reports 
he  may  make  from  time  to  time,  the  ombudsman  shall  on  or 

about  February  15  of  each  year  report  to  the  

(name  of  legislative  body)  and  to  the  (title  of  the 

chief  executive)  concerning  the  exercies  of  his  functions 
during  the  preceding  calendar  year.   in  discussing  matters 
with  which  he  has  dealt,  the  ombudsman  need  not  identify 
those  immediately  concerned  if  to  do  so  would  cause 
needless  hardship.   so  far  as  the  annual  report  may 
criticize  named  agencies  or  officials,  it  must  also 
include  the  substance  of  their  replies  to  the  criticism. 

Section  16.  DISCIPLINARY  ACTION  AGAINST  PUBLIC 
PERSONNEL.  If  the  Ombudsman  has  reason  to  believe  that 

ANY  PUBLIC  OFFICIAL,   EMPLOYEE,   OR  OTHER  PERSON  HAS  ACTED 
IN  A  MANNER  WARRANTING  CRIMINAL  OR  DISCIPLINARY  PROCEEDINGS, 
HE  SHALL  REFER  THE  MATTER  TO  THE  APPROPRIATE  AUTHORITIES. 

Section  17.  OMBUDMAN'S   IMMUNITIES,  (a)  No  proceeding, 

OPINION,   OR  EXPRESSION  OF  THE  OMBUDSMAN  SHALL  BE  REVIEWALBE 
I  N  ANY  COURT  ; 

(b)  NO  CIVIL  ACTION  SHALL  LIE  AGAINST  THE  OMBUDSMAN 

or  any  member  of  his  staff  for  anything  done  or  said  or 
omitted,  in  discharging  the  responsibilities  contemplated 
by  this  Act ; 

(c)  Neither  the  Ombudsman  nor  any  member  of  his  staff 

SHALL  BE  REQUIRED  TO  TESTIFY  OR  PRODUCE  EVIDENCE   IN  ANY 
JUDICIAL  OR  ADMINISTRATIVE  PROCEEDING  CONCERNING  MATTERS 
WITHIN  HIS  OFFICIAL  COGNIZANCE,   EXCEPT   IN  A  PROCEEDING 
BROUGHT  TO  ENFORCE  THIS  ACT. 
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Section  18.  RIGHTS  AND  DUTIES  OF  WITNESSES,  (a)  A 

PERSON  REQUIRED  BY  THE  OMBUDSMAN  TO  PROVIDE   INFORMATION 
SHALL  BE  PAID  THE  SAME  FEES  AND   TRAVEL  ALLOWANCES  AS 
ARE  EXTENDED  TO  WITNESSES  WHOSE  ATTENDANCE  HAS  BEEN 
REQUIRED   IN  THE  COURTS  OF  THIS  STATE; 

(b)  A  PERSON  WHO,   WITH  OR  WITHOUT  SERVICE  OF  COM- 
PULSORY PROCESS,   PROVIDES  ORAL  OR  DOCUMENTARY   INFORMATION 
REQUESTED  BY  THE  OMBUDSMAN  SHALL  BE  ACCORDED  THE  SAME 
PRIVILEGES  AND   IMMUNITIES  AS  ARE  EXTENDED  TO  WITNESSES 
IN  THE  COURTS  OF  THIS  STATE,   AND  SHALL  ALSO  BE  ENTITLED 
TO  BE  ACCOMPANIED  AND  ADVISED  BY  COUNSEL  WHILE  BEING 
QUEST  I  ONED . 

(c)  If  a  person  refuses  to  respond  to  the  Ombudsman's 
subpoena,  refuses  to  be  examined,  or  engages  in  obstructive 
misconduct,  the  ombudsman  shall  certify  the  facts  to 

the  (insert  name  of  suitable  court).  the  court 

shall  thereupon  issue  an  order  directing  the  person  to 
appear  before  the  court  to  show  cause  why  he  should  not 
be  punished  as  for  contempt.   th  e  order  and  a  copy  of 
the  Ombudsman's  certifies  statement  shall  be  served  on 
the  person.   thereafter  the  court  shall  have  jurisdiction 
of  the  matter.   th e  same  proceedings  shall  be  had,  the 
same  penalties  may  be  imposed,  and  the  person  charged 
may  purge  himself  of  the  contempt  in  the  same  way  as 
in  the  case  of  a  person  who  has  committed  a  contempt 
in  the  trial  of  a  civil  action  before  the  court. 

Section  19.  OBSTRUCTION.  A  person  who  willfully 

OBSTRUCTS  OR  HINDERS  THE  PROPER  EXERCISE  OF  THE  OMBUDSMAN'S 
FUNCTIONS,   OR  WHO  WILLFULLY  MISLEADS  OR  ATTEMPTS 
TO  MISLEAD  THE  OMBUDSMAN   IN  HIS   INQUIRIES,   SHALL  BE  FINED 
NOT  MORE  THAN  $1,000. 

Section  20.  RELATION  TO  OTHER  LAWS.   The  provisions 
OF  THIS  Act  are  in  addition  to  and  do  not  in  ANY  MANNER 
limit  or  affect  the  provisions  of  any  other  enactment 
under  which  any  person,  or  any  procedure  is  provided 
for  the  inquiry  into  or  investigation  of  any  matter. 
The  powers  conferred  on  the  Ombudsman  may  be  exercised 
notwithstanding  any  provision  in  any  enactment  to  the 
effect  that  any  administrative  action  shall  be  final 
or  unappealable. 

Section  21.  APPROPRIATION.   There  are  hereby  autho- 
rized TO  BE  APPROPRIATED  SUCH  SUMS  AS  MAY  BE  NECESSARY 
TO  CARRY  OUT  THE  PROVISIONS  OF  THIS  ACT. 

Section  22.  EFFECTIVE  DATE.  This  Act  shall  take 

EFFECT   I  MMED  I  ATELY. 
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APPENDIX  B 


A  BILL  FOR  AN  ACT 


RELATING  TO  THE  OFFICE  OF  THE  OMBUDSMAN 


BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  HAWAII: 


Section  1.   SHORT  TITLE. 
Ombudsman  Act  of  1967." 


This  Act  may  be  called  "The 


Section  2.   DEFINITIONS. 

(a)  "Agency"  includes  any  permanent  governmental 
entity,  department,  organization,  or  institution,  and  any 
officer,  employee,  or  member  thereof  acting  or  purporting 
to  act  in  the  exercise  of  his  official  duties,  except: 

A  court; 

the  legislature,  its  committees,  and  its  staff; 

an  entity  of  the  federal  government; 

a  multi-state  governmental  entity;  and 

the  governor  and  his  personal  staff. 

(b)  "Administrative  act"  includes  any  action, 
decision,  recommendation,  practice,  or  procedure,  but 
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OMBUDSMAN;  OFFICE  ESTABLISHED,  APPOINTMENT, 
,  QUALIFICATIONS,  COMPENSATION,  VACANCY. 

MBUDSMAN   IS  ESTABLISHED.    THE  LEGISLATURE,   BY 

OF  EACH  HOUSE   IN  JOINT  SESSION,   SHALL  APPOINT 
0  SHALL  SERVE  FOR  A  PERIOD  OF  SIX  YEARS. 

BE  REAPPOINTED  BUT  MAY  NOT  SERVE  FOR  MORE 

THE  LEGISLATURE,   BY  TWO-THIRDS  VOTE  OF  THE 


SESS  I  ON, 
ONLY  FOR 


MAY  REMOVE 
NEGLECT  OF 
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DUTY,   Ml  SCONDUCT,   OR 


N  MAY  SERVE  AS  OMBUDSMAN  WITHIN  TWO  YEARS  OF 

WHICH  HE  SERVED  AS  A  MEMBER  OF  THE  LEGISLATURE, 
A  CANDIDATE  FOR  OR  HOLDS  ANY  OTHER  STATE 
E  HE   IS  ENGAGED   IN  ANY  OTHER  OCCUPATION  FOR 
T. 
ENSATION  OF  THE  OMBUDSMAN  SHALL  BE  $22,000 

COMPENSATION  OF  THE  OMBUDSMAN  SHALL  NOT  BE 
NG  HIS  TERM  OF  OFFICE,  UNLESS  BY  GENERAL  LAW 

SALARIED  OFFICERS  OF  THE  STATE. 
MBUDSMAN  DIES,  RESIGNS,  BECOMES   INELIGIBLE 

REMOVED  OR  SUSPENDED  FROM  OFFICE,   THE  FIRST 
E  OMBUDSMAN  BECOMES  THE  ACTING  OMBUDSMAN  UNTIL 

IS  APPOINTED  FOR  A  FULL  TERM. 
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Section  4.   ASSISTANCE,  STAFF,  DELEGATION.   The  ombudsman 

SHALL  APPOINT  A  FIRST  ASSISTANT,   AND  SUCH  OTHER  OFFICERS  AND 
EMPLOYEES  AS  MAY  BE  NECESSARY  TO  CARRY  OUT  THIS  ACT.    ALL 
EMPLOYEES,   INCLUDING  THE  FIRST  ASSISTANT,   SHALL  BE  HIRED 
BY  THE  OMBUDSMAN  AND  SHALL  SERVE  AT  HIS  PLEASURE.    IN  DETERMINING 
THE  SALARY  OF  EACH  SUCH  EMPLOYEE,   THE  OMBUDSMAN  SHALL  CONSULT 
WITH  THE  DEPARTMENT  OF  PERSONNEL  AND  SHALL  FOLLOW  AS  CLOSELY 
AS  POSSIBLE  THE  RECOMMENDATIONS  OF  THE  DEPARTMENT.    THE  FIRST 
ASSISTANT'S  SALARY  SHALL  NOT  EXCEED  THE  PERCENTAGE  LIMITATION 
ESTABLISHED  BY  LAW  FOR  A  DEPUTY  DIRECTOR  OF  A  DEPARTMENT. 
THE  OMBUDSMAN  AND  HIS  FULL-TIME  STAFF  SHALL  BE  ENTITLED  TO 
PARTICIPATE   IN  ANY  EMPLOYEE  BENEFIT  PLAN. 

THE  OMBUDSMAN  MAY  DELEGATE  TO  HIS  APPOINTEES  ANY  OF 
HIS  DUTIES  EXCEPT  THOSE  SPECIFIED   IN  SECTION  13  AND  14. 

Section  5.   PROCEDURE.   The  ombudsman  may  establish 

PROCEDURES  FOR  RECEIVING  AND  PROCESSING  COMPLAINTS,   CONDUCTING 
INVESTIGATIONS,   AND  REPORTING  HIS  FINDINGS.    HOWEVER,   HE  MAY 
NOT  LEVY  FEES  FOR  THE  SUBMISSION  OR   INVESTIGATION  OF  COMPLAINTS. 

Section  6.   JURISDICTION.   The  ombudsman  has  jurisdiction 

TO   INVESTIGATE  THE  ADMINISTRATIVE  ACTS  OF  AGENCIES,   AND  HE 
MAY  EXERCISE  HIS  POWERS  WITHOUT  REGARD  TO  THE  FINALITY  OF 
ANY  ADMINISTRATIVE  ACT. 

Section  7.   INVESTIGATION  OF  COMPLAINTS. 

(a)  The  ombudsman  shall  investigate  any  complaint 
which  he  determines  to  be  an  appropriate  subject  for  inves- 
tigation under  section  9. 

(b)  The  ombudsman  may  investigate  on  his  own  motion 
if  he  reasonably  believes  that  an  appropriate  subject  for 
investigation  under  section  9  exists. 

Section  8.   NOTICE  TO  COMPLAINANT  AND  AGENCY.   If  the  ombudsman 

DECIDES  NOT  TO   INVESTIGATE,   HE  SHALL   INFORM  THE  COMPLAINANT 
OF  THAT  DECISION  AND  SHALL  STATE  HIS  REASONS. 

IF  THE  OMBUDSMAN  DECIDES  TO   INVESTIGATE,   HE  SHALL 
NOTIFY  THE  COMPLAINANT  OF  HIS  DECISION,   AND  HE  SHALL  NOTIFY 
THE  AGENCY  OF  HIS   INTENTION  TO   INVESTIGATE. 

Section  9.   APPROPRIATE  SUBJECTS  FOR  INVESTIGATION.   An 
appropriate  subject  for  investigation  is  an  administrative 
act  of  an  agency  which  might  be: 

(1)  Contrary  to  law; 

(2)  Unreasonable,  unfair,  oppressive,  or  unnecessarily 
discriminatory,  even  though  in  accordance  with  law; 

3)  Based  on  a  mistake  of  fact; 

[A)  Based  on  improper  or  irrelevant  grounds; 

5)  Unaccompanied  by  an  adequate  statement  of  reasons; 

6)  Performed  in  an  inefficient  manner;  or 
\l)  Otherwise  erroneous. 

The  ombudsman  may  investigate  to  find  an  appropriate  remedy. 
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Section  10.   INVESTIGATION  PROCEDURES. 

(a)  In  an  investigation,  the  ombudsman  may  make  inquiries 
and  obtain  information  as  he  thinks  fit;  enter  without  notice 

to  inspect  the  premises  of  an  agency;  and  hold  private  hearings. 

(b)  The  ombudsman  is  required  to  maintain  secrecy 
in  respect  to  all  matters  amd  the  identities  of  the  com- 
plainants or  witnesses  coming  before  him  except  so  far  as 
disclosures  may  be  necessary  to  enable  him  to  carry  out  his 
duties  and  to  support  his  recommendations. 

Section  11.   POWERS.   Subject  to  the  privileges  which 

WITNESSES  HAVE   IN  THE  COURTS  OF   THIS  STATE,   THE  OMBUDSMAN 
MAY  : 

(1)  Compel  at  a  specified  time  and  place,  by  a  sub- 
poena,  THE  APPEARANCE  AND  SWORN  TESTIMONY  OF  ANY  PERSON  WHO 

the  ombudsman  reasonably  believes  may  be  able  to  give  infor- 
mation relating  to  a  matter  under  investigation;  and 

(2)  Compel  any  person  to  produce  documents,  papers, 
or  objects  which  the  ombudsman  reasonably  believes  may  relate 
to  a  matter  under  investigation. 

The  ombudsman  may  bring  suit  in  an  appropriate  state 
court  to  enforce  these  powers. 
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Section  13.   PROCEDURE  AFTER  INVESTIGATION.   If,  after 
nvest i  gat  ion,  the  ombudsman  finds  that: 

a  matter  should  be  further  considered  by  the  agency; 
an  administrative  act  should  be  modified  or 
cancelled  i 

(3)  a  statute  or  regulation  on  which  an  administra- 
tive act  is  based  should  be  altered; 

(4)  Reasons  should  be  given  for  an  administrative 
act ;  OR 

(5)  Any  other  action  should  be  taken  by  the  agency; 

he  shall  report  his  opinion  and  recommendations  to  the  agency, 
he  may  request  the  agency  to  notify  him,  within  a  specified 
time,  of  any  action  taken  on  his  recommendations. 

Section  14.   PUBLICATION  OF  RECOMMENDATIONS.   After  a 

REASONABLE  TIME  HAS  ELAPSED,   THE  OMBUDSMAN  MAY  PRESENT  HIS 

OPINION  AND  RECOMMENDATIONS  TO  THE  GOVERNOR,   THE  LEGISLATURE, 
THE  PUBLIC,  OR  ANY  OF  THESE.    TH E  OMBUDSMAN  SHALL   INCLUDE 

WITH  THIS  OPINION  ANY  REPLY  MADE  BY  THE  AGENCY. 

Section  15.   NOTICE  TO  THE  COMPLAINANT.   After  a  reasonable 

TIME  HAS  ELAPSED,   THE  OMBUDSMAN  SHALL  NOTIFY  THE  COMPLAINANT 
OF  THE  ACTIONS  TAKEN  BY  HIM  AND  BY  THE  AGENCY. 

Section  16.   MISCONDUCT  BY  AGENCY  PERSONNEL.   If  the 

OMBUDSMAN  THINKS  THERE   IS  A  BREACH  OF  DUTY  OR  MISCONDUCT 

BY  ANY  OFFICER  OR  EMPLOYEE  OF  AN  AGENCY,  HE  SHALL  REFER  THE 

MATTER  TO  THE  APPROPRIATE  AUTHORITIES. 
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Section  17.   ANNUAL  REPORT.   The  ombudsman  shall  submit 

TO  THE  LEGISLATURE  AND  THE  PUBLIC  AN  ANNUAL  REPORT  DISCUSSING 
HIS  ACTIVITIES  UNDER  THIS  ACT. 

Section  18.   JUDICIAL  REVIEW,  IMMUNITY.   No  proceeding 

OR  DECISION  OF  THE  OMBUDSMAN  MAY  BE  REVIEWED   IN  ANY  COURT, 
UNLESS   IT  CONTRAVENES  THE  PROVISIONS  OF  THIS  ACT.    Th E  OMBUDSMAN 
HAS  THE  SAME   IMMUNITIES  FROM  CIVIL  AND  CRIMINAL  LIABILITY 
AS  A  JUDGE  OF  THIS  STATE.    TH E  OMBUDSMAN  AND  HIS  STAFF  SHALL 
NOT  TESTIFY   IN  ANY  COURT  WITH  RESPECT  TO  MATTERS  COMING  TO 
THEIR  ATTENTION   IN  THE  EXERCISE  OR  PURPORTED  EXERCISE  OF 
THEIR  OFFICIAL  DUTIES  EXCEPT  AS  MAY  BE  NECESSARY  TO  ENFORCE 
THE  PROVISIONS  OF  THIS  ACT. 

Section  19.   AGENCIES  MAY  NOT  OPEN  LETTERS  TO  OMBUDSMAN. 

A  LETTER  TO  THE  OMBUDSMAN  FROM  A  PERSON  HELD  IN  CUSTODY  BY 
AN  AGENCY  SHALL  BE  FORWARDED  IMMEDIATELY,  UNOPENED,  TO  THE 
OMBUDSMAN. 

Section  20.   PENALTY  FOR  OBSTRUCTION.   A  person  who  will- 
fully HINDERS  THE  LAWFUL  ACTIONS  OF  THE  OMBUDSMAN  OR  HIS  STAFF, 
OR  WILLFULLY  REFUSES  TO  COMPLY  WITH  THEIR  LAWFUL  DEMANDS,   SHALL 
BE  FINED  NOT  MORE  THAN  ONE  THOUSAND  DOLLARS. 

Section  21.   APPROPRIATION.   There  is  hereby  appro- 
priated THE  SUM  OF  $87,000.00  OR  SO  MUCH  THEREOF  AS  MAY  BE 
NECESSARY  FOR  THE  OPERATION  OF  THIS  ACT. 

Section  22.   EFFECTIVE  DATE.   This  Act  shall  take  effect 

UPON   I TS  APPROVAL. 


79 
APPENDIX  C 
THE  COMMONWEALTH  OF  MASSACHUSETTS 

In  the  Year  One  Thousand  Nine  Hundred  and  Sixty-Nine 


AN  ACT  ESTABLISHING  THE  MASSACHUSETTS  INFORMATION  AND  REFERRAL 
AGENCY  UNDER  THE  OFFICE  OF  OMBUDSMAN. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same, 
as  follows: 

Chapter  9  of  the  General  Laws  is  hereby  amended  by  in- 
serting AFTER  SECTION  27  UNDER  THE  CAPTION  MASSACHUSETTS 
INFORMATION  AND  REFERRAL  AGENCY  UNDER  THE  OFFICE  OF  OM- 
budsman the  following  eleven  sections:  

Section  28.  The  following  words  and  phrases  as  used 
in  sections  twenty-eight  to  thirty-eight  inclusive,  un- 
less a  different  meaning  is  plainly  required  by  the  con- 
text, shall  have  the  following  meanings:  -  "administrat- 
IVE Act"  incluoes  any  action,  omission,  decision,  re- 
commendation, PRACTISE,  OR  PROCEDURES,  BUT  DOES  NOT 

include  the  preparation  or  presentation  of  legislation. 
"Agency"  includes  any  department,  board,  commission, 
division  or  authority  of  the  commonwealth  or  subdivision 
of  any  of  the  foregoing  or  official  of  the  commonwealth 
authorized  by  law  to  make  regulations  or  to  conduct 
proceedings,  but  does  not  include  a  court;  the  legislat- 
ure, its  committees  or  staff;  or  the  governor  and  his 
personal  staff. 

Section  29.  There  shall  be  directly  under  the  general 
court,  but  not  subject  to  its  control,  a  massachusetts 
information  and  referral  agency  under  the  direction  of 

THE  OFFICE  OF  OMBUDSMAN.  Sa I D  OFFICE  SHALL,   IN  RESPONSE 
TO  INQUIRIES  OR  COMPLAINTS  SUBMITTED  BY  ANY  PERSON, 
PROVIDE  INFORMATION  RELATIVE  TO  ANY  ADMINISTRATIVE  ACT 
OR  ACTION  OF  AN  AGENCY  OR  REFER  SAID  INQUIRY  OR  COM- 
PLAINT TO  AN  APPROPRIATE  AGENCY  OR,  ON  ITS  OWN  INITIAT- 
IVE INVESTIGATE  ANY  A DM  I  N I SR AT  I  VE  ACT  OR  REVIEW  ANY 
ACTION  OF  AN  AGENCY  IF  IT  REASONABLY  BELIEVES  THAT  SAID 
ACT  OR  ACTION  MAY  GIVE  RISE  TO  LEGITIMATE  GRIEVANCES; 
PROVIDED,  HOWEVER,  THAT  ITS  POWERS  SHALL  BE  ONLY  ADVIS- 
ORY AND  IT  SHALL  NOT  BE  AUTHORIZED  TO  VETO,  ALTER  OR 
AMEND  ANY  ADMINISTRATIVE  DECISION.  THE  OFFICE  OF  OMBUDS- 
MAN SHALL  ESTABLISH  A  TELEPHONE  INFORMATION  CENTER  AT 

the  SftTE  House  for  the  use  and  convenience  of  citizens. 
The  office  of  ombudsman  shall  make  such  reports  and 
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recommendations  to  the  governor,  attorney  general,  gen- 
eral court,  or  any  other  officer,  or  agency  of  the  com- 
monwealth as  it  may  oeem  desirable  on  the  basis  of  its 
i  nvest i  gat  i ons. 

Section  30.  The  office  of  ombudsman  may  investigate 
an  administrative  act  or  an  action  of  an  agency  which 
in  its  opinion  is  contrary  to  lawj  unreasonable,  unfair 
or  unnecessarily  discriminatory,  even  though  in  accord- 
ANCE with  law;  based  on  a  mistake  of  fact;  based  on 

IMPROPER  OR  IRREVELANT  GROUNDS;  UNACCOMPANIED  BY  AN 
ADEQUATE  STATEMENT  OF  PURPOSE;  PERFORMED  IN  AN  INEFFI- 
CIENT manner;  or,  otherwise  erroneous. 

If  the  office  of  ombudsman  decides  to  make  such  an 
investigation  it  shall  notify  the  agency  involved 
of  its  intention  to  investigate,  and  if  said  invest- 
igation is  based  on  a  complaint,  the  complainant 
shall  be  notified  of  the  intention  to  investigate, 
a  copy  of  any  report  filed  by  the  office  shall  be 
sent  to  the  agency  involved  and  the  complainant. 

The  ombudsman  shall  have  any  such  additional  powers 
as  generally  provided  for  agencies  conducting  ad- 
judicatory proceedings  under  thirty  a  of  the  general 
Laws. 

Section  31.  The  office  of  ombudsman  may  refuse  to 
investigate  any  complaint  which  is  subject  to  invest- 
igation under  the  provisions  of  the  proceding  section 
if  it  determines  that  there  has  been  undue  or  un- 
reasonable delay  in  filing  the  complaint;  the  com- 
plaint is  trivial  or  made  in  bad  faithj  the  facilities 
of  the  office  are  insufficient  for  adequate  invest- 
igation; or,  there  are  other  complaints  more  worthy 
of  immediate  attention. 

Said  office  shall  give  notice  to  the  complaint 
of  its  decision  not  to  investigate  and  it  may  state 
its  reasons  for  such  failure  to  investigate. 
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HE  OFFICE  OF  OMBUDSMAN  SHALL  KEEP  A 
BLIC  PUBLICATIONS  OF  THE  COMMONWEALTH; 

INFORMATION  OF  THE  PURPOSES,  SCOPE 
F  ALL  MAJOR  PROGRAMS  OR  REFER  ANY 
PPROPRIATE  OFFICE  WHICH  CAN  PROVIDE 
J  KEEP  A  RECORD  OF  THE  EXISTENCE 
F  ALL  BOARDS  OF  APPEAL  AND  SIMILAR 

A  PERSON  AGGRIEVED  MAY  APPEAL  FOR 

AND  RELIEF. 
E  REFERS  A  PERSON  TO  ANY  OTHER  AGENCY, 
ONFIRM  WITH  SUCH  PERSON  WHETHER  FUR- 
TS  PART  IS  REQUIRED  TO  SATISFY  THE 

a 

ON  REQUIRED  TO  BE  KEPT  BY  THE  OFFICE 
LL  BE  MADE  AVAILABLE  TO  ALL  INTEREST- 
REQUEST  EXCEPT  INFORMATION  DEEMED 
DENTIAL  NATURE. 
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Section  33.  The  office  of  ombudsman  shall  be  kept 
informed  as  to  the  progress  and  final  disposition  of 
a  case  referreo  to  another  agency  and  may  take  such 
further  action  within  the  scope  of  its  powers  as 
may  be  necessary  to  effect  a  satisfactory  solution. 

Section  34.  The  office  of  ombudsman  may  publish 
its  reports  or  recommendations,  or  such  portions  of 
them,  as  it  may  oeem  to  be  in  the  public  interest; 
provided  that  any  material  which  is  deemed  to  be  of 
confidental  nature  and  not  properly  in  the  public 
domain  may  be  withheld  from  publication. 
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Section  36.  The  ombudsman  shall  appoint  a  first 
assistant  and  such  other  offices  and  employees,  as 
shall  be  necessary  to  carry  out  the  out  i es  of  the 
ombudsman,  who  shall  not  be  subject  to  the  provisions 
of  chapter  thirty-one. 

The  ombudsman  shall  take  an  oath  that  he  will 
not,  except  for  the  purpose  of  carrying  out  the 
duties  of  his  office,  divulge  any  confidential  in- 
formation received  by  him  provided  that  the  ombuds- 
man may  disclose  in  any  report  made  by  him  such 
matters  as  in  his  opinion  should  be  disclosed  in 
order  to  establish  grounds  for  his  conclusions  and 
recommendations.  every  official  under  the  ombuds- 
man shall  take  a  similar  oath. 
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Section  37.  Information  received  by  the  office  of 
ombudsman  shall  be  privileged,  and  such  priviledge 
may  be  waived  only  by  the  person  furnishing  such 
information  to  said  office. 


Section  38.  The  ombudsman  shall  submit  an  annual 
report  of  his  activities  to  the  governor  and  the 
general  court, 
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APPENDIX  D 

Criteria  for  Establishment  of  an  Effective 
Grievance  Mechanism* 


INDEPENDENCE:   This  can  be  achieved  by  long  term  appointment 

OF  THE  ADMINISTRATOR,   SUBJECT  TO  ClTY  COUNCIL  REMOVAL.    TH E 
GRIEVANCE  AGENCY  SHOULD  BE  SEPARATE  FROM  OPERATING  MUNICIPAL 
AGENC I ES. 

ADEQUATE  STAFF  AND  FUNDING:   Exact  costs  will  vary  depending 

ON  THE  SIZE  AND  NEEDS  OF  THE  CITY'S  POPULATION.    IT  IS  MOST 
IMPORTANT  THAT  THE  AGENCY  HAVE  ADEQUATE  FUNDS  AND  STAFF  TO 
DISCHARGE  ITS  RESPONSIBILITIES. 

COMPREHENSIVE  COVERAGE  OF  GRIEVANCES  AGAINST  PUBLIC  AGENCIES 
AND  AUTHORITIES:  General  jurisdiction  will  facilitate  access 
by  grievants.   Moreover,  unlike  specialized,  complaint  agencies, 
such  as  civilian  review  boards,  all  agencies  would  be  brought 
equally  under  public  scrutiny.   this  should  facilitate  its 
acceptance  by  public  officials. 

POWER  TO  RECEIVE  COMPLAINTS,  HOLD  HEARINGS,  SUBPOENA  WITNESSES, 
MAKE  PUBLIC  RECOMMENDATIONS  FOR  REMEDIAL  ACTION  TO  LOCAL 
AUTHORITIES  AND,  IN  CASES  INVOLVING  VIOLATION  OF  LAW, 
BRING  SUIT.  These  powers  are  the  minimum  necessary  to  the 

EFFECTIVE  OPERATION  OF  THE  GRIEVANCE  MECHANISM.    As  WE  ENVISION 
IT,  THE  AGENCY'S  PRINCIPAL  POWER  DERIVES  FROM  ITS  AUTHORITY 
TO  INVESTIGATE  AND  MAKE  PUBLIC  FINDINGS  AND  RECOMMENDATIONS. 
IT  SHOULD,  OF  COURSE,  HAVE  A  CONCILIATION  PROCESS  WHEREBY 
COMPLAINTS  COULD  BE  RESOLVED  WITHOUT  FULL  INVESTIGATION  AND 
PROCESS ING. 

ACCESSIBILITY:   In  large  cities,  access  may  require  setting 
up  neighborhood  offices  in  ghetto  areas.   in  others,  local 
resident  aides  could  be  empowered  to  receive  complaints. 
It  should  be  possible  to  file  a  grievance  orally  or  in 
writing.   If  forms  are  used,  they  should  be  easily  understood 
and  widely  available. 

PARTICIPATION  IN  GRIEVANCE  PROCESS:   Grievants  should  be 

GIVEN  FULL  OPPORTUNITY  TO  TAKE  PART  IN  ALL  PROCEEDINGS  AND 

TO  BE  REPRESENTED  BY  COUNSEL.    ThEY  SHOULD  RECEIVE  PROMPT 

ADVICE  OF  ACTION  TAKEN,  AND  RESULTS  OF  INVESTIGATIONS  SHOULD 
BE  MADE  PUBLIC. 


* 

Taken  from  Report  of  the  National  Advisory  Commission  on 
Civil  Disorders  (New  York,  1968),  p.  292. 
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APPENDIX  E 


Nature  of  Complaints  submitted  to  Buffalo  Evening  News 


Action  Line  Column  (January  16,  1967  to  July  15,  1967)* 


Subject  Matter 


Requests  for 

Informat ion 

COMPLA 1  NTS 

Types 

Number 

Types 

Number 

26 
33 
32 

95 

91 

108 

11 
24 
40 

34 

63 

313 

"TT 

23T 

"75 

TTff 

80 

269 

25 

95 

T7T 

553 

loo 

5o5 

Federal  Government 
State  Government 
Local  Government 

Total  Government 

Non-Governmental 


Subject  Matter 


Number  of  Complaints 


1.  Road  Repairs  and  Street  Maintenance 

2.  Vacant  Building  and  Land 

3.  Traffic  Control 

4.  Trees 

5.  Parks  and  Recreation 

6.  Vehicle  Parking 

7.  Sidewalks 

8.  Welfare 

9.  Littering 

10.  Public  Utilities-Water  and  Sewage 

11.  Education 

12.  Hospitals  and  Homes 

13.  Public  Builoings 

14.  Animals 

15.  Civil  Serv ice 

16.  Planning  and  Zoning 

17.  Police  Administration 

18.  Building  Violations 

19.  Miscellaneous  (less  than  5  complaints) 

Total 


43 
33 
32 
22 
20 
16 
16 

15 

10 

10 

9 

9 

8 

7 

6 

5 

5 

5 

42 

5TT 


Taken  from  William  H.  Angus  and  Milton  Kaplan,  "The  Ombudsman  and  Local 
Government,"  in  Stanley  V.  Anderson,  Ombudsman  for  American  Government? 
(Englewood  Cliffs,  New  Jersey,  1968),  pp.  124-125 
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APPENDIX  F 
OMBUDSMAN  QUESTIONNAIRE 

1.   Should  the  Ombudsman  cover: 

a.  Only  state  agencies 

b.  State  and  local  agenices 

c.  State  and  Federal  agencies 

d.  State,  Federal,  and  local  agencies 


2.   Should  the  Ombudsman  exclude: 

No 


J  I  c  u  c  n. 

)      State 
)   Local 


The  Courts  Yes 

Federal 

2)  State 

3)  Local 

b.  Legislatures  or  their  staffs 
1 )   Federal 
2 

c.  Police 

d.  Fire 

e.  Activities  of  the  Chief  Executive 

f.  Prisons 

g.  Others  (explain  below) 


3.   Should  the  Ombudsman  be: 

a.  Independent,  appointed  by  the  Legislature* 

b.  Independent,  appointed  by  the  Executive* 

c.  Independent,  appointed  by  a  special  committee* 

d.  An  officer  of  the  Legislature  responsible  to 

a  particular  committee  or  the  legislative 
leadership  (removable  at  will)* 

e.  An  officer  of  the  Executive  Branch 

f.  a  constitutional  officer  elected  by  popular 

VOTE 

g.  Other  (explain  below) 


* 


See  Question  4. 
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4.   Methods  of  Appointment: 

a.  By  the  Executive,  confirmed  by  the  Legislature 

b.  By  the  Executive  from  a  list  submitted  by  the 

Leg i slature 

c.  By  the  Executive  from  nominations  made  by  a 

SPECIAL  SELECTION  COMMITTEE 

o.   By  the  Legislature 

e.  By  the  Legislature,  Executive  power  of  veto 

f.  By  the  Legislature,  from  nominations  submitted 

by  a  selection  committee 
G.   By  an  external  selection  committee 
h.   By  the  leadership  of  the  Legislature,  confirmed 

by  that  body 
i.   Other  (explain  below) 


The  following  is  a  list  of  secondary  issues  which  we  should 
consider  in  the  construction  of  an  ombudsman  statute. 
Alternatives  are  provided  in  certain  instances.   It  is  our 
general  intention  that  each  consultant  either  indicate  his 
approval  or  make  specific  comments  on  the  item. 


5.   qual i f i  cat  i ons; 

The  Ombudsman  might  be  required  to  have  a  legal  background, 
but  i  doubt  of  this  is  necessary. 

STAFF  COMMENT: 


6.  Term  of  Office  and  Removal: 

The  term  should  be  long,  but  not  indefinite.   The  Ombudsman 
should  be  insulated  from  political  considerations,  but  not 
isolated  from  legislative  control. 

i  recommend  a  five-year  term  with  the  first  appointment  to 
take  place  in  june.   a  term  beginning  or  ending  in  or 
near  the  month  of  november  may  make  the  office  a  political 
issue  when  it  should  not  be.   a  five-year  term  would  allow 
for  a  period  of  overlap  between  governors. 

a  provision  allowing  for  the  removal  of  the  ombudsman  by 
a  two-thirds  vote  of  the  senate  seems  to  provide  an 
adequate  legislative  check  against  the  office. 

STAFF  COMMENT: 
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7.  Title  of  the  Office: 

a.  Ombudsman 

b.  Public  Protector 

c.  Other 


8.   Salary  of  the  Ombudsman 


a.   Amount  preferred 


b.  Same  as  Chief  Judge  of  the  highest  court  of 

THE  STATE    (yes/no) 

c.  Same  as  the  "Secretary"  of  the  highest  paid 

CABINET  OFFICE     (yes/no) 


9.   Selection  of  Personnel — Organization  of  the  Office 


[11 


Select i on 

Selected  from  civil  service  lists 
Selection  as  the  Ombudsman  sees  fit, 
removable  only  under  civil  service 
regulat i ons 
(3)   Selection  and  removal  as  the  Ombudsman 

SEES  F I T 

b.  Deputy  Director:   Should  it  be  required 

that  a  Deputy  Director  be  appointed  to 
act  in  the  Ombudsman's  stead  should 
he  be  ill  or  absent  from  the  state 

c.  Number  of  positions  and  salary 

(1)  The  Ombudsman  would  be  free  to  set  the 

number  of  positions  and  their  salary 
within  a  given  appropriation 

(2)  The  Ombudsman  must  use  normal  state 

procedures  and  rates.   the 
appropriation  may  specify  the  number 
and  salary  of  staff  positions. 

o.   The  Ombudsman  should  maintain  offices 
In  each  City  and  Town 
in  each  planning  region 
as  he  desires 

COMMENTS: 
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10.   Appropriations:  yes   no 

We  might  make  a  provision  which  would  prevent  the 
Ombudsman's  appropriation  from  being  less  than  three 

TIMES  THE  SALARY  OF  HIS  OFFICE  FIXED  IN  SECTION  4b 
OR  MAKE  NO  PROVISION  AT  ALL  AND  ALLOW  FOR  NORMAL 
APPROPRIATION  PROCEDURES. 

COMMENT: 


11.   Powers: 


a.  Major  functions 

(1)  Power  to  investigate  administrative 

practices  or  procedures  on  his  own 
i  n  i  t  i  at  i ve 

(2)  Power  to  investigate  only  complaints 

forwarded  by  the  legislature 

(3)  Power  to  investigate  complaints 

tendered  by  any  citizen 

(4)  Must  act  on  every  complaint  submitted 

b.  Shall  the  Ombudsman  have  power  to 

1)  Subpoena  papers 

2)  Subpoena  witnesses 

3)  Hold  hearings 

c.  Complaints  to  the  office 

1)  Must  be  written 

2)  May  be  in  any  form 

3)  Shall  be  in  a  form  prescribed  by  the 

Ombudsman 

d.  The  Ombudsman 

(1)  May  examine  all  the  records  and 

documents  of  an  agency 

(2)  May  enter  and  inspect  premises 

within  any  administrative  agency's 

CONTROL 

(3)  May  participate  or  conduct  a  general  or 

specific  study  of  any  agency  or 
administrative  practice  or  procedure 

COMMENT: 
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12.   Should  the  Ombudsman  yes   no 

a.  Have  a  specific  "statute  of  limitations"  or 

time  period  beyond  which  he  cannot  act  on 
compla  i  nts 

b.  Have  the  power  to  refuse  complaints  which 

have  been  too  long  delayed  in  presentation 

COMMENT: 


13.   Should  the  Ombuosman  be  required  to 

a.  Notify  the  complainant  and,  when  suitable 

the  agency  or  agencies  involved  when  he 
refuses  to  consider  a  complaint  and  state 
his  reasons  for  doing  so 

b.  Consult  with  the  appropriate  agency  before 

announcing  a  conclusion  or  recommendation 
which  criticizes  that  agency 

COMMENT : 


14.   Should  the  statute  require  that  letters  from 

persons  in  an  institution  under  the  control  of 
an  administrative  agency  be  forwarded  unopened 
to  the  Ombudsman. 

COMMENT: 


15.   Publication: 

a.  The  Ombudsman  should  be  required  to  include  an 

agency  defense  or  statement  of  justification 
provided  by  the  agency  in  any  report  he  makes 
to  the  Chief  Executive  or  the  Legislature 

b.  The  Ombudsman  should  not  be  alloweo  to 

criticize  any  individual  by  name  who  has 
permanent,  temporary,  or  provisional  civil 
service  status. 

c.  Only  the  Ombudsman  or  his  deputy  shall  be 

permitted  to  release  a  complaint,  grievance, 
report  on  a  complaint,  or  action  or  inaction 
taken  to  the  press  or  member  of  the  legislative 
or  Executive  Department. 
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COMMENT: 


16.    I  MMUN I T I ESt  YES 

a.  no  proceeding  opinion  or  expression  by  the 

Ombudsman  shall  be  reviewable  in  any  court. 

b.  No  civil  action  shall  lie  against  the 

Ombudsman  or  any  member  of  his  staff  for 
anything  done,  said,  or  omitted  in  dis- 
charging his  statutory  responsibilities. 

c.  Neither  the  Ombudsman  nor  any  member  of  his 

STAFF  SHALL  BE  REQUIRED  TO  TESTIFY  OR 
PRODUCE  EVIDENCE   IN  ANY  JUOICIAL  OR 
ADMINISTRATIVE  PROCEEDING  CONCERNING 
MATTERS  WITHIN  HIS  OFFICIAL  COGNIZANCE, 
EXCEPT  IN  A  PROCEEDING  TO  ENFORCE  THIS  ACT. 

COMMENT: 


NO 


17.   Obstruction: 

Any  person  willfully  obstructing  the  Ombudsman 
in  the  proper  exercise  of  his  duties  or  who  mis- 
leads or  attempts  to  mislead  the  ombudsman  in  his 
inquiries  shall  be  fined  not  more  than  $1,000. 

COMMENT: 


18.   Qualifications: 

It  has  been  suggested  that  the  appointment  of  an 
individual  within  two  years  of  his  having  held 
elective  public  office  (other  than  judicial)  or 
within  two  years  of  his  having  held 
an  official  position  with  any  political  party 
would  help  insure  the  selection  of  the  ombudsman 
on  professional  and  not  political  grounds. 

COMMENT : 
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